Decastoz No. J4L7.9

 PEFORE THE RATIROAD COMZISSION OF TEE STATE OF CALIFORNIL.

CITY OF omm, & mioipa.l
Corporaiion, ,

COm'plaimn‘t ,
vs

SEX FRANCYSCO=-OAFTAND TIEMINAL
RATIVAYS, 8 corporation,.

Caze To. 1840.

. Defendant.

Leon Z. Gro.y :f.'or city o:f Oalkland, C*omplé.imn’c.-

I:omnel D. San&erson, crty _(s.ttomoy, Lo Ci't:y o£
‘ Be*keley, complaina.nt. : ‘

Peter T :Dunne and. Lo Te Thittle for S&m I‘ra.noi*co-
Oakland. Terminal Ra.ilwa.yu, Dofenda.nt.

Il\ Commis.:.ioncr- '

In 'bnis case the c.{tie'-* of Oaklend and. Berx:eley °eok
The removal of sn allcged a.iscrim.;.nation a.ga:tnst ohila.ren a.'ctend-
ine; ins‘ci‘tv:tions of lee.rning vfi'thin their mmicipal umits m 'thm: "
the m Preancis co-Oakland. Terminal Rail'va.ys 3 corporation, opera--'
. tf.ng 2} comon ce:rier <~1:reo'c ra:ilroaa. in md '!:hz:ough ...evera:l. m:ﬁmi-"‘
cipali'ties, inclu&mg taeso complo.inam citiea, aceord.° & 23'¢' :Ea:ro/{l‘
' to school chil&:on in tb.o ci‘c:t.os o:! Alamo&a a.na. Richmond. vmile fat |
the oa.mo 'time de:nand.ing & 6;{ :Ea.re from chool ch...ld‘.ren of Oa.lcla.nd.
. and Bon:eley. | J




De..ende.nt in ite answer, denfoz that this d.ifference in
fare is baaed. WpoL an ar’oi'crary or unrea.sonablo d.ietinc‘tion, a.nd.
alleges that the ci't::!.es of Richmona. and ulameda haVe, by ordinanco,
required the reduced fare of 2%¢ now charged to school children in '
tn.o¢e cities. '.Pu'blic ‘hesring was had in this matter 'be"’ore com-
mi sloner n:artin- ‘oriefs were ﬁled and. the case 13 now re.ady for
decision. o |

Section 17 of the Public Utilities set ¢ °ta.tu‘tes o:E
1915, Chapter 91, es a.menc’!.e&) provides that:

"’Vo uning in %tkis act conva...ned. shall be oonc-'trued.

* ® 46 prohibit the issue of reduced rate trauns-
porta.tion by coumon carriers to children: attending

en Ingtitutlion of’ learning. , ‘ _ |

DeX enaa.m: a.re;zzes that tais p*ovi ion giveu it & free -
ha.nd. to grant or to withhold :edu.ced. ra.tea to ..chool children
as it zees fit, and tha.t nei'thor the general prinoiples of pu'o-
1ic utility law noY the '-*pecific m'ovi ions of the Ca.lifornia.
Constitution a.nd. Public Ut:t.li‘tie., Let rela'c.mg to, d.i°crimim-
t1on a;zd. undue prga;".'erence 8pPlye. It :ﬁol‘.!,ow..,, co defendant |
ergues, that {this Qomission'is wifcho@t powe_f'.‘ér vauthority to
' difect‘the removel of any diécrimin"ation whicﬁ.may réspifc;i

Thig a::gumen‘c s, 0 our opinion, wsouwnd. - Taile 4t
geens clear that, as Section 17 of the ?u.blio Utilities Act now
read...,. this Commiesion 15 not empowere@ to roquire common carriefs
t0 accord reduced rate tra.nsno*ta‘cion 'tlo cb.iid:ren attending an in-

3titu»ion of learning ( Bea:r.s 7. San 'G‘ra.ncisco-Oaklan& :Cermina.l

Railwe. za, 1l c. Ee. C. 963), we cex fi.nd. nothing i that ﬂect;on
whickh wonld evidence an intent wpon the pa.rt of the Iegi-lature
to £ree common carriew° from the cons titutional and statntory |
pronibi'cion of undne or un.easonable diwcrmina'cion be’cween per-
soaus or loc.a.litiev included. Within tb.ic' or otb.er classea ‘t:o w7 c

°oecia1 rates me.y ‘be accorded.

Tn the recent ¢ase of Nashville C. & St. Touls Ry. v.
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Teunessee, 16 Te. S 'Sapreme'cot::‘c -A;civ_. Ops. 616; 67 L. ed.{decided -
Moy 21, 1923}, the United States Supreme Court had under considera-

tion & provision of the sct to Tegulste com:ﬁerce:'C’SeclltI_,oﬁ’ 22) ,vnicﬂ‘

reads:

TXothing in this s¢t shall prevent ‘fthe' carrizge,
storage or handling of property free or at reduced rates
fox .‘&hg United States g Sft&'te or mic‘ipal_.governments

‘ ‘Ihe State‘o Temesvee oxcepted from 8 ra.te .z.ncrease

caxrload e".’:.ip:nezs:t:o o.f rocx:, sand a.n& gravel con°igned %o public

thori tiez or their agent° ané to be msed in ouil&ing pub:r.ic -
highways. Certainm cmiers clained before the Intgrsta'te Con~
mercé Commission, and that Commission fozznd.; that -éucﬁ oa:&opti-on
created an wdne pre,jua;ice to certa.in nersons and 1ocalitd.ec en~
gaged in interotate comerce. ”he :Lower Tederal C:onrt decla::ea
the Comnis sion'° orc’.er voi& and enJoxed. its enforcement but the
Tnited States °upreme szr‘c reversed that decree, a.nd., in the .
gouree of its opinion, .,aia.-

*Congreoss aid not intend, by this provision comcerning
roduced rates and free trancportation, to create an instru-
ment, by Which tae cerrier was authorized, in i1ts-discretion,
to subJect interstate commerce to wndue prejudice, or by which
the state was empowered to: compel the csrriers £o to &o. The
obfect of the section was to settle, beyond doubt, that the
yreferential treatment. of certain classes' of snippev 806
travelers, in the matters therein recited, is mot necosmrily
prozivited. .And in this resvect itis provi.,ion., gre illustrat~
‘4ve, not exclusive. It limf%s, or defimes, the' requirement. .
of equality in treatment which is {mposed. in other sectioms.
of the m¢t.. By so doing, it preserves the right of the. ca.r-,‘
rier, theretofore enjoyed, of granting, in ite digeretion;, .
preferential treatment to particular classes in certaln cagses.
Only in this sense can it do sald that the section is: permig~
sive. It confers no right upon any saipper or traveler. !Sro::
does it confer any new right wpon the cerrier. : ,

'~ ™he grant of & lower rate on rosé material to.a. govern-
nent engaged in aighway constructiom mey benmefit the. govem-"
ment without" sv.bj’ec'bmg to prefudice any-person, locality,.or
class 0F traffic. ' But o lower rate may result in giving- %o’

& single querry within the state all of the gove:mmen'tal bu»i-
ness, so that competing quarries and localities within or .

without the state, or :I.ntersta..e traffic, would de: profudiced.
Trat such wndue disorimination &oes, and: will, result from the-

order. of the Tennesses commission, wae expreesly fPoand by the Imt-

orstate Commerce Commissfion.  Its £indings are. mcessaxily con~".
clusive, since the evidence on vrhich it acted was not. Introduced.
in thi s'c:f.t _Louis ia.na & I?., 3. Re CO. T Uni‘ted. °tate 25?7 T8
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In the case 02 State ex rel A't'm'ter Te Dels Lo & W.Re Co.,
(F. 7.) 2 £tl. 803 (1886), the Court safd = |

' ¢ conmany 1s wnder no obl.ngation. to ectadblicsh commu-~
tation rates for a particulor loeality, but when 1t has
oztablished suckh rates, and commmtation ticlets sre =gold
thereat to the pudlic, tne refusal of such & ticket to
o porticular individual, under the same circumsiances snd
uwpon the same coné.i’tions 8 Tuch tickots are 30L& to the
rest of the public, is an wnjust discrimination against.
him, and a vﬁ.olanon of the principles of equality which
tae company ig bomd to obser‘v'e in the conduct of its.
business.”

4.o the zame eﬁ’ec ee' In"the Watter of ?érfty Rate

Tickets, 12 I. C. C. 96; Tostern Pacific R. R. Co. V. So._ Dac.
Co., 55 I. C. Cu 71, 74 | ' "

We tninlc tho principles aoove declared apply wi‘th peeul—
lar f.orc.e to the cs.°e now under aonsi&eration. Tae ;orovisior; of
the Public Utili sfeg Aet here 1n question prose*ves the right 'o:g"
the carriea:, hea:etofore en'joye& oL gra.nti.ng, its &isé*etibn,
pre‘ferentia.l trea‘tment to' children atl sexding o in..,titv.‘cion of “
lecrning.™ It con:fer 20 rig oht . trpon,uehool c:bi‘.!.&xen as o claa.,“
to &eman& °uch prefcrential treatment /\»..,..f;."‘ «b.i., Commi s.’:.on recog;-
nized in ‘the Beals ca*e ( °upra) 'that tae .Ln::‘c e,I. g:'unting o °mh
proferontial trea.tment is fully w.tthin the d.isoret:tcn of t.o.e
carrier. . But. the provi*ion d.oes no’t "eonLer a.ny new righ" -o:pon
the ca.rmer, and we caxmot subs c::ibe to the arsumcn.. '::ba,t the
ca.rr.«.er is by it empowered a.r'bitrarny. to cmea.te a.n unrea.somble
&fserimingtion s3 _be"ween persons within thc fa;vore& claas._ .

Section 21 .o:f_,&rtic e III of ’che coneti m:i,on of thiz

Stete provides: | | |

Xo G.i"cr.a.mimtion in chargos ur fa.cili‘ties for
transportation shell be made by any reilroad, or’other
transportation company between places or persons, or in ,
the facilities Lor the transportatiox of The same c:r.as
oL ﬂ.eign« or pasengers wi‘th.m tb.i., Stat&. :

The %blic U‘til‘t ics .&ct Ry Scc'cion. 19') proﬁ.&e

. "™No public utility vhall, a.; to rate.,, cha:::ge
sexrvice, faclilities .or In. axy. other.respect, nmako or
grant suy. preference or sdvamtage to eny: oorycration
or person or snbj ec't: axy corporation or per.,on ‘!;o any
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prefulice or disadventsge. XNo public utility shall
egtablish or maintein any uwnreasonable difLference asz

. to rates, charges, gervice, facilitles or iz any.other
rospect, oither ss bhetween "Loeslities or ae bot'veen
classes of service. The comxission shall have the
power to determine any q;o.estion of fact arising 'und.er
this section.™ , .

Tke qc.estion of p,rima.ry,importame‘,» there:foro‘, seems

36 us to be w‘ﬁeth‘er ‘or not the charsizig 02 but 2%9,"'56 schbol :
c..ildren of Alamed.o, 204 Ricamond, wb.ile dem&n&ing 6¢ :Erom tb.ose
of Oa.kland an& Berkeley ie ax 'um:em-cnable differen ....tior. or an
wdze or arbit trary d.iucr:\‘.mins.tion e.ge.mst the la't‘cer, a.nd there~-
fLore prohi'oitec‘. 'oy Lawe | c:Lea.rly the defendent could. not Ia:w- :

- fxlly exclu&e from. 3 senera.lly applied school. chil&ren’c rate,
any par‘cicular cafld, or thos e att ending & paz-ticular_ .-,chool
u:nles., suck d.ic'cnmination could bc jm‘tif.z.ed ‘by °cme actual
and reasonable difference in the cla e of gquice rendered.

Defend.azz‘t-’ s street cexr system coni];érlisé‘é a network

T2y mile.., in extent serving >3 clo ely bv.f.lt wp *egﬁ.on, divided

| Tor: puz'po.,eo of local goverment, into sev'eral Senarate mci-
el corporations, and commonlyv known as the ! ....a.a‘t Bay ’Dis‘n-ic‘c” |

~ or.the "Eest f:say Cities.™  To all intents -an@.pxxrpoves, this
region éonstiﬁu‘tes‘ s single metropoliten éreainciudiﬁgf' the pre-
sext complainants and also the cities of ﬂ.ameda and Richmond.
To accord reduced retes to the school chiidren of'fyb.e' iatte:.? "
citios, while dcmand.ing :fnll :f.’are o:E tnose of compla.inant
Onkland and Berkeley, :r..., we think, a ai.,crimimt o mch
camo‘c Be Juotﬂied upon any logical or reasonable yound. _
De:tendan.. Bas not attemptea to Ju...ti:’c’y such. d.z.su-imina.tiom,
except wpon the grownd of franckise requiremen‘c'= but has argu.ed
that the ord.inary principle.:. con&eming d.iscriminat 10:1 mte°
do not pply. 4z stated a.bove, this Commiss ion iz o“’ ‘che opinion
that these principle... do apﬁly, apd we hc:z:'e'by find as a. :fa.ct Ty

the d.iem':imina ion hore in ‘ques t5on i3 woreas ona.ble ana. winst
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snd mast bo elfmimated. It Ls well settled that franchise

provisions are not controlling over the axercise of the p’olicel
power of the state in the regulatior of pﬁblic«utilities.- One
of the most important branches of such regulation is the elimin
ation of wadue preference and of wareasomadble or e.rb.gtra.ry d.is-
erimination. _ ‘
The ca.se prc‘#ents marxked pointé of .simlari't;y to that

o:.‘.'_ Sonth Sen Frameizco "C:’namber of Commerce v. Southern .?acifi’c '

Co., et .z'a.ZI'.f (18 C. R. C. 997}, decided by tils C:dm:ﬁisé;on;‘\on.”
Octover 11, 1920, sud commonly known 25 the "ewitehing Limits™
case. In tbat cnse i‘c was shown 'tha.'t the charges Lox witching
freigh* in carloads between Osklend whard and m.mb.urst & dista.nce
of 9.9 miles, were 304, pex Yon, minfmmm '*'6.50 ver car,‘while the
charges for ewitching freigh‘t regardle s of cla......,ification, bo=-
tween San .?ra,nci...co end Somth San Francis ¢o, & d.ia'tanc.e oL 9.1
m.tle..,, were GO¢ per ton. Den‘.’ondanu, Southern ‘.?aciﬁc (:ompa:ay, :
tcrg;ed.--a... has defendant 4in th.e progent case--‘cb.at the .wwer ra.te
between Oskland . and Elmhnrsu was & Pranchize requiremen‘t bu.':: "he
Commfssion held that. such franchise provisions ere ‘not conclweive
fn the determination of issues of this na'c'a.re, and found tha.t
such practicea svbjected .$outh Sex, Trancisco ‘t:o unreasomble
vrefuidice ard disﬁd.véntage in violation of Section 19 of the
Public T¢Llities Lot. The carrier was ordered to subndit to the
Comzfzsion &, tariff removing the discrimination. £ similaa:" order
..:1.11 be me.a'.e in tke present caze.

In view of our conclusion as o the power and duty. o:r
tThis Commiesion to order the removal of an measomble dfscrimina=
tion within a class to which, uwnder the provicions of Section 17 |
of the Public Utilities. Aﬁ:t, & carrier mey extend reduced fa.:c\ ‘
pr:viléges, 1t 13 ﬁnneces:_sary to consider whber oz not sny 4if-
forent conclu.sionwovld._ be violative of the conetitutional pro=.
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vision azainst dlscrimination; and, in view of the order here—
{nsfter made, it is nnzecessery to discuss tao power of this
Commission to remove the dfserimination here im cmestion by

the establishment of any particular. rate.

The mmicipael corporstions of Osklenmd and Berkeley

baving complained to the Commission that a fare of 64 assessed
to children sttending iﬁst;tmtions of leorning within theixr
omnfefpal 1imits is wafnst, wnressoncble and dfseriminstory to
said school chiliren im view of the action of defondsnt in "
Chexging chilaren attending institutions of 1eaming m:thin
the micipal limi‘ts of the ad.j’a.cemu oenlceipal corporation.

o Richmond end Alsmede but Ziy; & public hearing naving been
held, briefs heving boen f£iled, and the Railroad 'com:nisoion
being fully spprised in tho premises, and 'oa.siﬁg its o:'cﬁ-d.'e:;‘
nj;on the fin&i;gs of fact which sppear in the opinfon preceding

+ais order,--

IT IS ESREBY ORDERED that the SAN FRANCISCO-OAZIAND
TERMINAL RAIIVAYS, o corporation, be, and it iz hereby moti-
2108 exd required to oliminste on or before the _3xd day of

' Docember , 1923, the wndue and u:nreo.gonable preiu'lice and

d.i advanuage Lomd in the preced.in,g opinion to result Iron 'the
publishing, dema.ndmg anﬁ. collecting of & higher rate :for 'the

transvoo*ta'tion of child.ren attend.ing institution... of :Lea.:ming
within t.o,e micipal Timits of. 'the cities of Oalclan& and

\

Berceley, than i't con’cemporaneouely pu.bl:f.ahe ' demand*‘- a.nd.

collec_v for %the transporitation of chlldren a.ttend.ing mtitu-




tions of learning within the manicfipal Limitz of the cities
of Recamond snd Alameds; end |

T? IS EEREBY PURTEER ORDERED that &efendant’ San
Franck sco-Oskland Temnal Ra.ilways, bc, a.nd it 4= here‘by
8irected to f£ile wﬁ:h this Commizzion, on or before The zald
_32rd d‘.ay of _Docerher , 1923, its schelule of fa.ree

\applying to the cla. g oi’ tran*por‘ta‘cion herein ment.s.on.ed.,
which sholl elim.na.tc end put an end o the u crimimtion
zerein ord;ored: a.boli'.shed..

 Dated at anFra.nci.,co, ca.li:fornia., thi., J ‘{

Gy oz 0 (/m.u/, 1923. | |
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commis?#xe‘rg.




