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va 

SAN FF..ANCI SCO-oA.ttlu"m e.~ 
?.A!LWAYS, a 0 orpora.t:t on, , 

D'efe:c.dtl.nt. 

Leon:s. Grs::r t'or City 01 Oskla.nd., C:omplaillDJ1t; 

IiemnelD. Ss.nderson~ 0'1 ty Attorney, for C:i ty of 
BerkeleY', , c:omplai~t. " 

Peter ?. DtIllne and.. A..L., nittle for San Frllllc1seo-
Oakland . ~erminal 'RS1lws.ys,. :Defendant. ' 

C,.? I N ION ..... _----..-----

. ' 

In this ease the ei,t1es of Oa.kl.snd. and., :Berkeley seek 
" 

the removal of an ~llcged discrimination against children attend-I,: 
1Dg 1:o.st1tu~1on3~f learning VIi thin: their Il1'tZlli~1PsJ. Um:tts 1n,t~t 

the'san Fr8Jlc:t:seo-Oakla:o.d. Terminal Ra.ilways, So eorpora.tion·,.rlp«ra-

t1tlg soommon ,ea.rr1ert.treot' ra.ilroad. 1n andtbroughsever.s.l m.:trn1~ 

d:pa.llt1e$~' includ.ing these eot:lpla.inant' e1t1es'.aoc:or~s: a.~y'f~e, 
,. . . ',. , ' ,.... ,,' -~'" 

. and :Berkeley ~'-



De~end.a.nt, in 1 t~ answer .. deIlies tha.t th1s difference in 

fare is b,a.se~' uP9n a.n arbitrary or 'llllreaso:o.a.bl~ d.1st1net1on, s.nd 
, .J' 

alleges that the cities of Richmond. and Alameda. have, by ordina.nee, 

required the red.uced ~are of 2i:¢' now 'charged. to. sohool ohi~dren in 

those cities. hblie 'hear1Xlg was had in this mat-tar be:e-oro Com-
. '. 1 

missioner l':artin; briefs, were filed. s.nd. t~e ease'13 now :ready ~or 

decision. 

Section ~7 o:f' the Pub3..1c Utili ties Act (Sta.tutes of' 

1915-,. Chapter 9l,a.s amended.) :proV1~es that: 

"Nothing in this ae.t contained. shall. b,e oonetrueCl. 
~ .• * to· ~:r:oh1b1t the issue of reducedrat& trans-
porta.tion by common, earners to' children,' attend.1llg· 
an 1net:ttut1on of 'learning.- no, 

!)e!'endant argues tllnt this provision S1ves it. So' :free 

hand. to grant or to W1tbhold red.ueed ra.tes to echoo~c!l1ldren 

as it sees f1t,and that ne1therthe geners.l principles of pub-

lio uti11t:y law nor the sY6c1:fic :9%'ovis1ons of the ca:I.iferIl1& 

Constitution anCl. Public Util1t1es Aet relating to:, di.sor1m1ne.-

tion and tmdue pro~erenee a.wly. It follows, eo defendant 

argues,. that this Co::cUseio:o. 12 Without :power or a.uthority to . . . . 

direct' the removal of an~ d.iscrimination which ,:1NJ.y result •• 

Th1s.a:r:g-cment is, in o'er 'opinion, 'Onsound.. . ·"mnle it· 
, . 

seems olear that, a.s Section l7 o~, the Publio" U't11i ties Act now 

ron.ds,. this C:ommiss1on. is not e~owered to require common carriers 
, . 

to a.ccord redueea. ra.te tranz:portst1on to, ch1ldrenattending an in-

st1 tut10n of lea.r.:u.XlO (Bea.ls v. san ]'rane'i3co-Oakland. Terminal . ' 

Railwale,.ll 0:. R. C'. 9'5S) , we esn ~in?- nothinS in thatsect10n 

which would eVid.enoe an inter.t u:9on the ,:part of the Leg1zlat1.U"c 
, , 

to free eommon carriers ~om the.~o~stitut1o~' and $tatutory 

prohi'bi tion of undue or UXJ:'ee.son8:b~e ~sc:ri:n1ns.tion1)etween p,er-

sons or loes.l1t1es 1nclud.ed. w1t?l1n tbis ~ other class~a .~\) ie'll 
special rates may be a.ccorded.. 

In the recent case of NAshVille C. 8: St. :COtUS Ry. "0". 
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" .' . 

Tennessee, l6 1J. S. Supreme ~our,t A5..v. Cps. o~6; 67 L. ed.{deeided 

May 21" 19-23} p the 'O'ni ted States SUl%eme c~t, had 'Ollder, considera~ 

t10n $. provision of tile aet to rego.lste eom:nerce' "Section 22,) ,w".o.1¢h 

reads: 

"Not:bing in this ae:t s,ho.ll prevent the c.arriage, 
storage ar hand.ling of property tree or at ,reduc.ed. ra.tee 
for tile un1ted. Stat-as, z:tste or muIl.icipal g0'7erl:1Ill6nts 
*~"."' "" . 

~e State 'of TeXlllessee oxeepted froms rate ineres.ee 

cs:rloo.d. shipments of roek, send and. gravel c.o:ls:tgnedto' public 
.' ' J • 

lluthor:t ti os or their agents a::ld. to be used :tn puild.ing'pu'hlic . 

highWays. crerta.1:o. carrier's ola1med.before theJ:nt'erstate C'om-

marce C.o:mniseion, a.Dd. that C:omm1ss:ton fomd, that 'such oxe,option 

created. an un~ue pr&judice to certain ~ersons and localities en-' 

ga.ged 1n intersta.te, comeree. . , 
" ..r' ' ' 

the Com:nission"sorder void; and. e:c.jo:md fts eXlforeement, but the 

United Statee ~~e~e ~ourtrevereed. thAt deoree, a~, :tn the· 
,I, • 
~ . , , 

couse of its op1nj:on, Said: 
" 

"'C:oIlgressd.:td no't intend., bY' this proVision' concerning 
redueed rates· and free· tran~ortat1on, to create an inStru~ 
ment, by vf.c.1eh t:a.e 'carrier was authorized, in 1ts<diseretion, 
to subj'ect. 1ntersts:~.e: COI2llero'e to undue prejudice, or 'b:r' Which 
the state was empowered. to comp'ol the c.arr1eraso.' to' do. TJ:.e 
obj'ect of the. section was to sottle, 'beyond. doubt, that the 
pr~ere:c.t1altrea.tment· o~ eartam el.nsses'o:! shippers· and .' 
~aveJ.ers, 1n the me.tters, t:a.erein recited, is not ne¢()sssr:tly 
proh1bited. .md.' in t".o.1s res~ect 1:ts :pro'V1sionz are ,.:tllustrs.t-

, iva ~ not exclusive.. It .l1mi ts,or defil:l.os, .the' requirement,' 
of eq'IULlity in treatment,.'wb.1chis 1:tllposed1n ot.her s~ot:r.ons. . 
of tho a.ct., 'B';' so d.oing, it prezervostho, right of thees.r-, . 
riel", theretofore enjoyed., ofgrantiJlg, in i ted.1seret10ll, .. ' 
preforential tre$.tmont to pe.rt1cular ollJ.Sses in ce;r:ta1n '.es.s.es .. · 
Only in tll:ts sense can it: bOSD.id :that the, seot10'n, is permie-
sive. ,It co~ers no, r1gAt tl:pon.D:fJ.7 Shipper or: travel,er. Nor'·, 
d.oes'it eo:o.fer'~ new ,right UJj)-on the carrier., .: ;,: ':'.': 

"'Tho grs.nt, of s. lower ra.te on road material t o.agovern";' 
ment . enga.ged in higbway c o:o.struet1otlJ. ::w.y oe::l.efi t the, gove:t"n- ; 
:!:lent without subj' cc.t:1ng' to prc:ud.1ee a:c:y- person, 100:al1 ty ~ -or' 
ela.es of traffic,. ' But. So lower rate' may result, 1n 'giVing -to' \' 
a single' c...'WJJ:'1:'J' W1t.ll1n the state-all of the gover:c:nent.e.l.busj;-
ness ~ so toot. e ompetmg qus.rr1es' and. 10co.li ti·e.s, W1'tD;tn' : or' " - . 
Wi thout . t:b.e.state" or': :1.nters,te:te trs.ff:tc' p W ~d. . be. :Pr,ejudi.eed •. 
T:c.st: stlchu:cidtte'd.1sor1m1na.t1ondoes, and. wi1l,',reS'Olt.~om":the'. 
ord.er of the Te:o:c.eeeee oo:am1ss1on, was, expresslY' .fOtUldby',the.Int-
o:retate C'omc:ereeC;ol:l:l!lission.' '. Its :f1nd.1ngs!,sre. neeeBssr:1l.yc:o;c;-:, 
clus1ye, since the,' ev:tclenoe on Wh1ch it acted was not:tntrodueed.. 
1n th1's S'tti:t.' LoUisiana.' & P' •. ,:B.·.R. Co'- v.:U'nft,edStat.es 25'7',.'0-.S. 
114'; 66 ~.ed.. 150;-'2 SUp. Ct. Rep_' 2'5.'" , , 
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In the eOose of State ex rel At":'1nter.v. Del. ~. &: ?f.R. Co.~ 

(N. J'.) 2 Atl. 803 C1.8S6) J the ~ourt sa.id:: 

""A eo~a:cy is under no ool1ga.t1on· to establish 00='0.-
tation rates 'fer Do partie'tllar ·loCll.Jity, but w"!len it has 
established. such :t"~tes,. s.nd. co~ts.t:ton tiekets nre sold. 
thereat t:o the public, there~~l of such ~t1cket t~ ') 
a po.rt10u1~ ind.iVid.~J., und.er: the' same' e:trcumetD.IlC:es mld. 
U'Oon tho s$me eone.1t:tollS aszuehtiekot'saresold to tho, 
rest of the pc.blie, is an .'Qll.just d.1serimi:otl.tio:naga·i:r:U3t,· 
h1m, and. a violation of the ~rine1ples of e~~11t~ wbieh 
the eorrrpF.J:~:9' is 'bowd to observe in tho conduct· ot its 
business.'" 

Tickets t l2 !. C. 0 .. 96; 7Tostern Pnci:f'1c R. R. Co'. v. So. :E"se. 

~., 55 I. c. C. 71, '7.4. 

We think tho pr1:lcipl es aO'ove declared FJ.*9r/l.y with peeul';' 

ior force to the es.so now 'Q!l.d.er eonsiderst1Qn. The :provision of 

the ?ublic Utili ties Aet here in ere.est 1O'n w:9%'oserves the right 0'£ 
. . 

the o:.srrler p theretofore exrj:oyect,of. grant1ngi in its ,d1scre:t1on, 
:." I. • ", :~: • .' .. " 

pre'!erentis.l trea.tment to' eJ111dren a.t-~end.ing' s.:n :tnSt1tuti.ol:l:.Of' 
',Il , 

• ~. "j. ~ '. 

learning.'" It co:o.fers no rigb:t' 'CL"9on;.,,~.~hool ehildren as 1;l. els.ss . ' 
, ,- :.:' .;:,::~:~; :: ..•. ; ." . , 

to dcmc.no. such preferentia.l tl'eatment:',~.~;.;".i.>,'th1~ CommiSSion ree.og-
, '.~" .:.; :.~:- '~. ,;:, " ". " 

nized ill the, Beals ease (supra.) that tAe'.:1~ti:Bl granting of' ,suCh 
, .: ~ • ..:, , ',' • I, ',' 

proferentia.l trea.tcont· ie 'f'CJ.)s W1tl:d:n the: diecreti,Oll'. of the· 

esrrier." :a:a.t the proVizion .d.oes 'not "'e·otder Fi:rJ:y'llGW right.'tr,P-0:c. 

tho ea.rrier, '" :md -::e .eenno~ su'bseri"oe t~ tho .argwn?J:lt t'bat:, the 

carrier .. , is by it, empo";ered'.,. arbitrarily, to· create '£In'CIlrea.sona.ble 
: .. :--- . /" 

.' 
Seet1o::l 21 ;'of, .Article XII' of the Const1tuti,on o'! this 

ete.te pro.vides: 

~o discrimination in charges 'v,r facilities ~or 
tra.nspor~at1on, :;;.ho.ll be ·m.ad:.e b7 arq, reiJ.ro$.d:.~ :or' other 
transportst1on COlD.)tElJlY oetvl'een ;p>la.ces ar. p¢rsons" or in 
the facilities far tho tra.:o.s)j>ortat1o:a:. o'f the' sa.me els.ssez 
o! :freight or:;":psssengers v/1tbin this Sts.te:.,~ 

. .. 'I, ~, i , ' l . " ' > • '., ' • 

The Public 'O't11i ~1es .tetC See.t1·on J.9'j'.~roV1d.es:: 

. ' ":&opU'bl1eutil1t~· ;haR, '3;3 to, rates ~'. charges, . 
Service, :ta.e1lit1es'.o%". in. a:rt1. other.res:pect·.,mako· o~ 
grs.n.t tJn'3~ pr,ef,er-enee or ad-vantage ,t·o ~ ,oorpora.tion 
or person or su'1>'j"ect arJy eorporat1 on or p,ers"Oll' to.s:ny 

' .. ~ 
~-. 



prejudice or d:tsad.vantc.go. No publiC utilltl" ,shall 
establish or ma1nta~ any unreas~ble difference sa 
to rates ; charges. ,serv1ee., faeili tie!;! or, 1:c.:l.IIY, other 
rospee.t, 'either' a.s 'bo.:tween loesJ.1ties or a.e between, 
classes ,of service. The commission shall have the 
p-owor to determine t:J:l'9' question of f,aot arising 1XC.der 
this section."" '. -

'rile question of p,l":1msr:v ,importa.%lCo., ther«toro, s.eemz 

to us tobe whether 'o~ not the cJ:.argi:cg of but 2~ to school 

children' ofAl;a:nedo.snd. R1cmnond., wh1~e demand.ing 6tf. from those 

of Oakland and. Berlte~e:r 1$ 's.:tt m:n:ess ona.'ble, dif:eere:c.ta.,t10n r:r.r: an 

und.ue' or arbi tra.ry d.1scritlina. ti o.ll ,against' the latt er'. end. there-

fore- prohibited bY. .law. 
, .' " " 

Clearly- the d.efendan t c oul.d. not laW-
, , 

fully exclude from. So generally app,lied. school. children" s ra.te, 
, , 

. ' , 

e:tJ.Y. perticulsr child, or t".o.os:e a.ttendiDg: a.particulsr sohool, 

-anlese such discrimination could. 'be just1fied bY' sane aetual . ".' 
, , 

and. reasonable difference in the els.ss o~'service rendered.' 

'!!1IJ:fJ:1 mil os in extent serving tt closely bu:tltup region, divided 

for ':pUl"',P,osee of local. gover:oment, . :tnt 0 se~eral separa.te mx:m1c1-
, ' , 

psl. eorporat.1ons. ,and comm.only· knov:n. $oS the~ast.~ 'D.istr1et" ~ 

ar: the ~st.:sal" C'1 ties. Tr ~o all 1ntentsand p'Crposes , thiS' . 

region constitutes a e·::.D.gle metropolltsn e.r~a. :tneluding' the pr~ 
, \., . . " 

sent eoIl:];>la.1ns.nts, and ,also the cities of .!lsmeda and .E:tehmond. 

Zo, aceord redueed. rates to tile school. children of the lat.ter 

cit.1es, wbile demand.1ng full ~sre of those ofcompla:!nents,' ' 

O~na. 1l%ld. Berkele~, is. we th1Dk, D. d1ser1m1ne.t1ao..Wh1dh 
, . . ' 

ea:o:c:ot be j'ustUiedupon s:D:y 10g1c'a.~ or reasonable gt"0Wld.. 

Defendsnt Manot atte::pted. to justify suchd.1scrim1na.tion, 

exe.ept ttpon' the gr O'tllld. of fr~ch1se reqU1rement~ but has, argued 

that ta:e ordin.a.r:1 p%'1nc1ples condemning diecr,1mine.t ion 1%t :r:a.t.es 

do not c.pply. .Joe stated a.bove, tb:ts C:omm1ss10:c. is 'O'! the o~1nion. 
, ' 

tha.t these principles do- tt1'1)1y, tlnd. VIe hcre'byf:md. as ,a :fact t:ba:t 

the disCZ'1r:nna.t1on here in 'q:o.eet1on is 'Cl:reas'Ont.l.'blc 'and. unjust 
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o , • 

and must be ellmino. ted.. It is Vlell settled that- :!:rsnchise 

provisions are not contr.oll1ng ov~r the ~erc:tse of the pol1ce" 

povrer· of the state in the. regula.t:to:c. o~ public ut:t11tiez. 0 one 

of the most important 'branches of sueh regtzlat10n is the elj'l!l:~n­

at10n of ~~ue pre~erence and of unreasonable or srb1tr~~ dis-
eriminst10n. 

~e Case :presents mar~ed p01nts ofsim1lnr1ty ,to tho.t 

of South Sen Francisco Chamber o~ ~ammeree v. SonthernPae1~ie 

Co., eta.l. CIS c:. R. C. 9-91),. dec1d.e<I. by tb1s Com:niss10n on' 
October 11" 1920, Slld co;=noIll~ knOV'JD. as the ,"'SWitching l1mits~ 

es.se. In that ease it was shown t'bat the ~ges ,:tor SW1tch~, 

freight in carloads 'between Os.klandwhs.rf andEJmb;ars,t, s. d1stanee. 

of ~. 9 miles, were- SO¥.; per ton, x:dn1m'tlm $6:. 50 pElr ear '0 whil'e ,the 
. . - . ' , ' . . 

c'b..arges for'SW1-:chmg freight, regardless of elaesitieat1on, be-
, i . . ,. 

tween Sa:I. :i!'raXlC1sco and South So.n Fra:o:eisco, a. d1sta%lCe ot 9-.~ 
.'. . , 

miles, were: 60ft per t on. :Defendant, Sou them l>s.eif1e C:o~)~, 

'CC:'ged--as has defendant in the :!,rcsent case--th.s.t the l.oWe:rr~te '. . " 

b¢tw&en Oakland. an~ mmJ::crst ws.s s. :O:'a.nohtee requirement, but: the' 

CO:mn1se1on held. that such franchise prov1sio:c.e are not conclusive 

in the d:.etcrminat1on of iesu~s ot this n:at'ttt'o, and. ='ound t:'ALt.t 

SUM prnet1ees subjected .South Sen :E'raneisco totulreas·ona.'ble. 

prejudice and disa~~tage in Violation of Seet1on19 o~the 

?ublie .util1ties .A:.ot. T:b.e carrier VlSS ordered to submit to' 'the 

Con=1ssion eo tariff re~OV1ng the diser1m:tnat1on. J.. sim1lar order 

~111 b,o ,mad.e :1n the present e.a.ae. 

Invi~ of our conclusion as to the power nX1d. duty of' 
. 

this Commission to order tho' removal of an unreasonable discrimina-

tion within s. c.la.ss to which, -ond.er the :provisionz of Seetion 17 
o , • 

ot the Public 'O't111t1c$, Act, a carrier ~ extend reduced. :fare . '., 

priVileges, 1 to is ttr:I:O.eecsssryt 0 consid.er whdher ctr not tl.Il.y,~-. .' ~ , 

:terent eonelus1onwo'Cl.d. be Viol.a.t1ve of the: eonst1tut1ona.l pro-. 



v' 

Vision ~ga1nst discrimination; gnd, in view of the order here-

.:tnaftermade. it is :c:niteeessa.ry' to U$ett3$' t:a.e power of this 
-C:ommiss10n to remove the d,1scr1:l1ns.t10n here in C?,uest1on by 

the es:tllblishm.ent of arJ.'1 part1cul.nr. rate'. 

() :R D, Z R ----- .... 

The mtOl1c1paJ. c orporatioIlZ ~ Oa.kJ aM a.nd :Berkeley-

hD.v:1ng compla.ined. to the C:ommission that a fare of 61/; azsessed. 

to Children attend1~ insti~tioDe of le~ng wit~ their 

maJ::de1pta l1::n1ts is Ullj:a,st. 'tUlrensOllL"tbl& a.nd:.d1Se%'jnrtDs.tor;r to 
. ' 

said, sehoO'l eh1l:dren :tIt view of the action ofd.e=rends.:r:r..t 1n 

chargine eM1Ctrell a.ttend1Xlg institutions of le.o.rning, ~ thiIl 
',," 

the IlIttl11c1pel l1m1t.s of the ad.,1s.cent ::rcnic1ps.l eOTpOrs.t1ons 
, . 

of R1cbmond a.nd ..uameds. but ~; a .;public hear1ng haVing, been 
. . , 

held', briefs h~Villlg been filed., and. the Rs,1lrOS.d.C:om::l:tss:ton 

being f'aJ.ly a.pprised. in the pre~ses, and. 'basing its, ord.er 
'j , • 

upon the f:tnd,1::tgs of fact. ,wbieh appeal" in the op1n:ton:Pl"eeed1:og 

this ord,er,--

_'.r.EZcrN'AL ?.S..J."J:aAYS, 0. corporation, be, and. it i,2 hereb;r not1-, 
., .... 
. . ",' 

fied. and. required to eliminate ,on or before theZrd ~. of 

_'_D~O...;.c..;;.;<n:l;;..b.;..;o_r __ , 1~23, the 'Clldue ana. 'Cllreason.a.blo p:r,e~'Il1.:tee aDtl 

d1S:ldvautage fO'Dlld in the ~reced.ing opinion tore$~t frOCl. the 

publiSh1ng, demandiIIg and.. colle~.:ing of a higher zoate"'tor the" 

transPorts.tiono! children attending inst1tut1o:cs of learning , 
.I •• • ", 

within:"th.e mt:Ill1e:tpal.llmts. of. ,the cities of Oaklend.a.Xld. , 
, "! 

Berkeley, than it. contcmp:Orancou~l:r publishes ,..d.ema:nds~ Il.nd. 
. ! 

collects 'for the transporta.tion of cb.11dren :l.ttendmg i1nstitU;';'" . I .,. ... , 
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tj;,ons of lea.rn1ns \"Ji thin the m'lXllic1l>~ l.1m:1.ts of the citios 
, ' 

of Richmond. and. ..u.smoda.; and. 
• 

IT IS HE?E:s:! FU'P.T!U2 ORD:ER:E:l) tb.a.t d.efendant" So.n 

Fra.!ld:sco-Osklsnd Zer.:linel Ra1lw8.7S ~ bo, and. it is horeb~ 

directed to- :f110 'With this C~=1:::z~on, on or 'bofore the za.id 

. Srd , 192Z, its schedule of fares 

tl.:pplying to the class of tran~orto.:t10n herein mentionod, . .' 

Which sho.ll. 'eliminate and. put an end. to the d.iscrimination 

herein ordored a~ol1she,d. 

Dat.ed at San Franc1$co'. Ctl.l1forn1s., th1~ .J' <-
6JJ.'3' of 6 ,~~ 19"'-3. 

I I" 

.. 
'·',1 ;jl - ' ........ f ..... '" 
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