:Deci Lon No. /2 0 LS

BEFORE m’mmo.@ COMEISSION OF TEE STATE OF CALIFORNIA

Peciflic Portland Ce:nent Comp...ny Coms.,
g Corporation,

Complainant,
vs. o - CASE XO. 1720.

 Southern Pacific Cpmpc.ny,' o Coxrpor-
ation,
Dofondant.

Se:n'bom & Roehl zond Dozmcey C. Snith, by E. E.Sa.nbom. :
and Jas. A. Keller, for Compls.imnt.

Elmoxr Wostleke, H.W.Xloixn and V.S.Andrus, fo:r.- oou'ta.em
Pacific Company

Y TES COMMISSION:

ORPIXIOXN

In thlis procee&ing the Pacific 1’w:rt:l.:r:.:czd. Coment Company
Con'—*o.uidated. a corpora:t:ion, £1led March 1, 1922, o complm.nt with'
the Reilrosd Commission egeinst tho Sowthorn Pacifie Company, ‘.é.,
corpora.tion, a2lloging tnat the rate of 70 conts per ton from}_‘vmax
1. 1920 to cnd mcz.udmg Lmgust as 1920, and tho reto of 90 "ce'nfs

ver ton from iugust 26, 1920 0 end. .mclud.ing Au..gast 51, 1920 for |
| tne tra.n porta.tion o:ﬁ cmd.e lime rock Lrom Fli::t to Tolena,s, were ‘

| exce«sive -a.njust a.nd u.nrea.uon...'nle ond iz v.z.ola'tion of Section 13 f

. of ‘the .?u.blic U“bili‘t.x.e" ‘Act .m'-*o:f.‘.r a° the ra't:e*-* e:cceoded. 50 cent?“‘j" L

' por ton. , Re'oa.ration only 5.., a....ked’..




L preliminary b.ecrﬁ'.ng was bhold July 15,1922 bofore
:kam.:.ner Eddy, at which time no tos stimony o3 to tao roos onAblen:esé
0f the rates wes su'bmitted it being stizulatoed that this cﬂ.,e, 23
£0 tho reaaonableness of the rates, could be decided upon ‘the record

‘made in Case No.l4d7, vfnicn. proceeding involved the samo rste

situstion.

The shipmonts moved during the time commonly known a3 the

Guorenty period, s set forth im an act of tho Semate snd House of
Roprosentatives - Tremsportation Act 1920. It was _::u.rth‘e: stip- |
wloted ot the hearing July 15,1922 thet tho declsion ronfered by
tafs Commission in Case No.1864, Californis :zé.czin‘v Coxpomt.ion vs.
Southern Pa.cific COmpany et al., involvi.ng tho jur.’z.sd.ic‘tion of
tois COmmi'*s:ton during tae Guarsaty period, wonld e controlling oD,
the jurisd.ictional que**‘tion. ,
| Tedexr date Novembor 2:1. 192:5 by :Docision Xo. 12845 this |
Comﬁission announced it hed jﬁ.ri°d.ic‘cion over :repa.mtion awa;rds
involving intrastate transporta‘t:.x.on duxing the Gua.ranty period. and
ordored tao d.e:fendanta in Ca°o No. 1864 and 'the a.ssoc.x.a.‘cod. ca..os to
pelsheg certam repa.ration amou.nt The dofendant :t’ileca. a petition
for a rehearing. which pe‘cit.:.on vms denie& by Deci...ion Xo. 12976 on
December IL, 1923.

The. a.ws.rd.ing of reperation in the instaxnt nroceed.ing is
now be:roz-e as on its merita as to the reasonablenuss of the Tatos
without :Euxther con..,idera.tion of the que.ation of juxisdict.x.on. |

| A econd. hearing in thic case was. conc’.ucted. Octo'ner 10
1925 bofore Examiner G-oary. At tnat noaring toore was no tecti .a.mony
on the rez *'on...'olenecs o:E tné rvtea it being ..‘tipnl.ted. bemeen the
parties thet tho record in Case No. 1665 involving the...e ra‘ces
betwoen tho sazne;'pp-mts would control. : | |
- . The .cémplé.inan't'is- .r.L corporstion ',eﬁgngea' in the qUArTYing -

end sele of ‘i-ock‘,'ana in the menufactare ond sale of coment. Con- |
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plainant built 4ts coment plant in 1902 ot Cement,Celifornis, locatel

on the line of tae gemgn't',’.i'o'lenas & Tidewater Reilroad, two miles frbm

Tolenss. The limo rock deposit ot the miLl beceme ovhausted and
comlainam developed limo o it quarrios seven miié?‘ Lrom I:'iint on
‘tho. Americsn River, and ouilt thoe Mou.n‘tain Quarries Bailrow& from the
ju.nc»ion point of the Sout.c.em ”aci:f.:.c at “lint to the quarries. .e.ll‘
- of the .o.is‘concal fectes of tnc develonment of tho qmrie 2re reforred

to in this. COmmiss.:.on"‘ Decision Ko. 8962 in Czse 3.44’7 19 C.R.C. 864

In Cas e 144.’2 this comp'loﬁnmt cel lod into. qu.eution tho ra.'ces on crudo
1ime rock :Erom Flin* to Tolemss, attacking the reason blenes° the:reof
axnd by our Decision To. 8962 Iuay 12,1921, wo dismissed tne complain‘t
having .;.oxmd & 70 cont per ton rate on crude lime rock: :from F.‘x.int to
.Loleno.s to bo not. unrcc...»onmble. Tho deci...ion rend.ored. May 12 192.3.
vm.s wpon 't:ne recor& "u‘omit‘ced. Luguet 26 1920 .-.ma. wo then recommend.ea
that a rate of 70 conts P92 ton world be rea onsble ...:E"aer SGpto..:oer
11,1920, the end of the Govornment Guarsnty per.z.od.. Weo alsoe rec-
ommend.ed. thet re-oa.ra:tion be naicl ue:a.in st a.ny uhipments ot & rate
.c.ighe* than 70 cents ver 'ton moving aftor September 1, 1920.‘ Tb.e
rocommerdations of thic' COmmcs.x.on made in Cawe No 144'7 Were not
complied with, and Ca..e Xo. 1665 was instituted.

| A _ero'to:t‘ore .,t...ted the record in Casc No. 1665 was
stipulated into the instant procee&ing Thi" case rec‘u.ired twrolve
doys of bearings ana. rosulted in 874 pages of 'transcript. : Tko '
complainant Liled 45 e.c'n.ibit..,, thae &efona.an'cs 26 and the interveners
8. .,b.om.ng was made of the volumo of the 'bonna 0 0f tl.imo rock
2andled :Erom I‘_:Lint to Tolenas, revenue pex gross ton mile, rovonue‘
per ton pei- mil'e‘. ‘oarnings per car mile, domparisom of froight rates
_on coment with other commod.ities avorage caxr mile oarnings., g:-ocs
froign.t revonue por cax, troin 0perat1n3 co..»‘cs.' photograpbp. maps

a.nd. diagramw of tho curvaturos and grad.es. sto.tistica concoming
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loadea and ompty cars, tho volume of traffic on tao uystem, operaxing
exponses and ratios, ¢ost of maintenance of uingle an& double tracks,
1ocomotive coste, fuel ;ocomotive ond ‘cex ropairs, and nountain huul |
at compaered wita valley. etc.
' ‘Following suom«sion of caso I\To.1665 Merch 15, 1922 cnd
aftexr initial brieiu hud been filed tho puxtiee enxered into
informal conference, weich resulted in tke eutdblishmenz o Mh:ch.e
1923, of a rate of 50 conts por ton on crudo lime rock moved from
Flint to Toleﬁau, abd glso in 2 acceptance of réparaxion to the basiz
. of 60 cento uer ton againut °hinmenx° moved Septembor 1, 1920 to
July 1, 1922 this’ 1atter voing the date whon th@ rate was ro&uced
£rom 70 cents. to 60 conts. |
| Thic Commission, in its Informel :Docke't 1.0.27165,
auﬁhorize& repa:amion to tho oasis of 6C corts per ton on all
shipments moving from’ ooptembe* l 1920 to ard ;nclu&ing July iz,
1921, &uring wnicn time the ruxo was 90 cents, an& Lor the Poriod
July 13, 1921 to Jane 30, 1922, waoxn the rato was 70 cents per ton.
Case No.lﬁes»wa &ismioue&.may 15, 1923 by Deciszion. No. 12085.
e compleinant relied to o groat oxtent wpon xna;
vfhat tao rqﬁe.of 50 cents vexr ton was onjoyed'fof‘many year%
that improvenents costing lorgo suns of money were mude &t vhe
ruarry neer Flint, dependent upon this rate. |
- Tro rote of 50 cemts por ton was originully estebliched
Octdber 9,1910; became 70 coxnts Juue 25, 11918 by General Order’ NOazs‘
90 conts per ton Lugnst 26,1920 by ¢ Parte No. 74- wav re&ueed July 13,
1921 to 70 cents July 1, 1922 to 60 conts, and 13 now 50 cents per ton,
oStebliched March €,1923. '

Te con £ind no basis in tais record -justifying oo resson-

eblo & rote of Tifty (50£) cents per ton during thé‘FederaluGuaxdnty




period, Mereh 1, 1920 to August 51,1920, inclusive, for the trans-
portﬁtibh'of'limo rock from Plint to Tolenas. Tae distance botween
tnese points is 72 miles, makﬁng & 50 cent rate. eguivalent to 6. YV
mille- per ton ver mile.

Upon careful concideration of sll the. teotimony. axhibita |
axd briefs f£iled in Cases Nos. 1447 and 1665 a_d recon idering our
Docision ¥0.8962, in Case No.1l447, and tae Porthor foct that the
&ofendant voluntarily modo reporation back to Septomber 1,1920 to
thae bes 1» of 60 cenzv pex-ton, we are of the opinion snd fina that

~ comploinant should bo peid reparation to the basis of 60 conts por
ton oxn 211 of the shipments moved during tho “oderél'euaxantykperiod
ﬁrom.March L,1920, to cnd including tho 3Lzt day of Auguut 1920
uguinst cloinms not evtinguioho& by the statute of limitation, az
time this proceeding was £iled.

This cese being ot issmo uwpon complaint and cnewoers on -
Lile, hoving boen duly submitted by the parties, full investigetion
02 the mattors and things involved having been 2ad, tho Commiseion
- being fully advised In the rremises, and Basing ite ordoi on tho
2indings of fact contained in tae opinion which procodes tais ordor,
IT IS E=REBY ORDERED that tho above named defonaant Lo
and it is aereby euthorized and dfroctod %o yay. untm complainunz

Pzeific Portlsnd Coment Company, Consolidated, amounts, with interest,




equel to the &ifforence botween tae charges paid and those that
would have accrwed on the besis of a rate of sixty (60¢) cente |
per ton egoinst tho shirments of crude lime rock moved from Flint
£0 Tolemas &uring the Felersl Gueranty porded, Wexch 1,1920 to
Iugest 51, 1920, both dates inclusive. This shell not apply to
shipmente for which payments were mede more tbaﬁ two years prior“
to the £iling of this complaint.

Tated at Sen Froneisco, Califormia, this

of 9&&:@&:&9‘: 1924,

Qay
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DISSEXTING OPINION

by
COMTSSTONER BRUNDIGE.

- There iz no disagreement among the zizcmbers of ‘the
cOmmission on the proposition tha.t the complaina:a.t is entitlod
to repa::a.tion Quring tae Federal Guarant ee poriod. Iy diz ent
from the conclu..i.ons em:er‘tained by the majority rums only to
the extent of such repa.ra.tion. - | |

In oy opinion. the complainent Zb.ae complotely proved.
that it is entitled tc ropara.‘cion mon all shi;pment... oi’ rock
zoved at a rate in excess of 50 ceats o ton from Ma.rca 1 1920
to axd including August 25, 19.,0. From Lugust 26 o August
31, voth inclzzsive, repe.rs.ta.on should bo made wpon tne basis
- of shipments moved at a rate ir excess of 60 con‘ts‘ a tonf_ ‘

I«'otmth;staﬁding The fact that this Commission in
Pecision Fo. €962, decldied May 12, 1921, held that 70.cemts &
vorn was not an mea.sona.bie ra.te; it seems in vi‘ew' of. 't:h'e later |
testimony in Case No. . 1665 and of the subaeauent volmtary a.ction
on the part of the defendant :!.n gran‘cing repa.ra.tion oz:. the dasis
of 60 cents a ton on all. '-'hipmen‘t:* aftor Soptember 1, 1920, tmt
the Commission was in error i m., conclusion in Decision oo :
| 8962, e.n& that the rezsonadle rate for such .,h:r.pments from Sep“-
tember 1, 1920 to July 1, 1922 in fact must have beon 60, cents
por ton. | |

Thiz conclu.,ion zeems to vo sustained by the ovidence
in Ca..o 1665 waick was by *tipula.tion nade pm oL tne record.

- in thi" proceoa.ino I al o feol tkat the COmmi ion :I,s Jmti—
fled in pls.cing grest wei.ght upon the voluntary action of t.no




defendant in agreeirg to pay reparation wpon 'che basis of
60 cexnts a.'ton.‘ Thie I deem to dbe an admi cion upon the
pamt of the de...end..e.nt toat it was 0f thoe opinion that 60 centa
wae & foir snd reasonable rate Lor the zervice a.t thg 'timo and
ander the circumstances existing when such sexvice was remdored.
Zod the defendant not £o 4b'e1"i'e‘v_’ed"thére-‘-wouid. nave oxizted 2o
Justifisble grouwnds for gremting repsxation uwpon ’t;hc.tf be.sis..

IZ 60 cents ic to be held to be the Zair end resson-
able rate fo.r the peri.od covered by the repé.ration agqeemént_,
a conclusion which <o my mind seems inescapedle in vi’ew_ \o'f a.il,
the facte, then sﬁch‘re,.‘te properly moy be taoken ac tke basis g
for determining what shomld have been s fair and remsonshble rate
doring the Federal Guarantee poriod, which 1s the sole question
involved in the instant procesding.

sogust 26, 1920, Just before the eund of the Federal
Guarantee period, thore bec,.mo eflective by Pedorel order an
increase- of 25 per cont in all freight rates. '.r.‘h:..z incresse
ves made £or the purpose of ené.bling the railrosds to psy the
anrqa.se in.wages previously 'a.v;p.;j‘}d.e& by the PFeleral Vege Zoaxrd
and other. :.-nc%és.s‘ed opersting costs.

~ Waen 't:ne &ofendam voluatarily agreed 0 pw repaxrim

tions on the basis of 60 cents s ton from September 1, 1920 to
July 12, 1921,when the rate was 90 cent: s toxm, and Zrom Tly
12, 1921 %o Jume 50, 1922, when tho rete was 70 cents & ton,
there was included a3 & component part ,o: the ratez S0 :’redﬁ.codj
the 25 per cent Incroass granted for the purpose of paﬁing_' "tvhé
incressed lebor ond other chorges. IZ 60 cents a ton was a
rea.sona.ble ra.te after the 25 por ceant inc:reawe to. cover izm-
creazed cost.,, then it follows that prior t0 ..ucb. inc:ceo...,e ‘tne

rogsonable rate showld have been a. Z2igure, v.hich, when mcreasod.

by 25 per cent, would equal 60 cents ver tom. Such :E.tgv.re




is 48 cents.. Ead the compleinant esked for reperation to |
the extent that the rate during the Federsl Guarantoe period
excoedod this last figare I em of the opinion, im view of all
the factes and circumsta.‘nce‘s_, that 4t Justly would h.a.i'e"See:i

entitled to rocover to such extont.

¥4

Commissio;ﬂ?i-. |




