
Decision No. / t t) t..r 

Pccific Portland Coment 
a Cor:porat1on. 

vs, .. 

Souther.a ?ac1~1c C~~P~~9 n Corpor
ation. 

De:fe:o.d.ant. 

CASE NO" 1 7Z0 .. 

. 
St:.nborn .::: RoehJ. .:.:ad :DoI.ancey C. ,S:lith. by R.E: .. Stmbom, 

and. Jas. A .. Zollor. for CompbinD.nt. 
El!nor Wostlcl:o'. R.W .. Xloin 0ZLd V .. S.A.ncl:rus. '£or Southern 

,Pacific' Comp:lIl.Y., 

EY T.EE COMMISSION: 

OPINION 
~- .... ----

In t::o.iso;procoad.ing the Pacific ~o:rtl~d Cement Compa.:oy, 

Consolidated.. So corporation.,. filed Unreh 1. 1922 .. So eOlnl'la1nt With 
" 

the :aa.il:oa.d. COmmis,Sion e.gc.:tnst tho SoutAorn Pacific Conll'~:.v.. s 

cor:pora.t1on, o.llogillg that the rete· of, 70 cente por ton from,Ma.reh 

1. 1920 'to tltld inclucling Auga.st 2.5,l920 .. and. the :re.t(t of 90 'oents 
';;.. I,". 

~er tOll' ~rom Augt2.st 26,1920 to and. including ..A.ugo.$tZl,1920~'~or 

t:b.e tr8Jlsporta.t1on' Of, eJ:t1.d.~ lime rock from Flint' to ~olens.s:." wor(!/ ' 

" , , " 
oi'the'?a.blic' ut':tlit1es'Act,il'lso:fer cs 'the ratesoxeoGdod '50 eent~r" '", 

. '" ", 

:per ton. ' 
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~ prelim~ hecring was ,held ~ly 15 p 1922, before 

ZXsminor Eddy. at whioh time no tO$t~o~ cs to tho recsonableness 

of the rotes WIlS submitted" it, being stipula:l;odt:c.o.t this C3~., e.s 
. I . 

to tho reasonableness of the rates. oouldbe docided u:pon the record 

ma.d.e in C~e 170.1447. vf.Llioh proceeding involved. tho sa,mo rote

sit-w:.tion. 

Tho shipmonts move"d dUriIlg tho time oommonly kriown ll3 the 

Guunnty period.. as set forth in c.n o.ot of tho SeXlAte and:.· Rouse of 

Representatives - Transportation Act 1920. It was fnrther st1p-

ulo.ted. .o.t the hea.r1Dg ~ly 15,1922 the.t the decision ro:aderod.' 'by' , 

t:.us Commission' in Csse No.1664, Cali~or%lia :I?ackinz Corpor.o.t,10n vs. 

Southern Paoific Compo.:o.y. at al.. involvillg tho jurisdietion of 

~~his CoIm:l1eS1on during tho Guaranty period., would oe controll1ng on 

the jur1sd.iet'ional question. 

under d.e.te Nov6mb'or 21,1923,. by :Decision No.12M3. tbj,s 

Co~ssion announced it had. jurisdiction over repa~t10n cwnrds 

involving intrastate tr~sportn.tion during the Gucranty :POr1od tmd:. 

ordered tAO defenclnnte in Caso No.1S64 aJld the associated. cn.eoe to 

pay certo.in repara.tion amo'llllts. Thedo:f'e,nd.a.nt ~i1ed. a.'pet i t10n 

for a. rehearing,which petition, '11C.sd.eniod by lleo1s10:C: N'0.lZ97& on 

:December 3:1..1923.' 

The a.wa.rd.illg of ro~t1on in tho inStant :proceeding i3 

now before ue: on its morits. as 'to tho re'~sonnble:C:tias of the ,rato£l. 

without further cons:iaoration of the question of,jur1ad.iot1on. 

A seoond hearing in ~is cOose was cond.ucted.. Octob~r. 10" 
.,. 

1923 before Examiner, Geary. At that hocring there wasno,tO$t imony 

on tho roeso:c.c.b1en&s$ of t:a.o rz.tes. it 'being st1pu~tod betvteonthe . 

:parties th.o.t'tho record. 'iD:cise No. 1665,. invo1v1ng theserato3 

benteen thosa:me:' poillte woUld control. ' 

The CO:Cl:pJ..aillDllt' is tI. corpora.t1on en~geCL in the q~ . 

e.nd. 3$010 of roek.nndin the menrlacture mld 30.1&· of coment. Com-
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J?lD.1ntlnt bu1,lt its cement p~t :1n 1902 tlt Cement',CeJ..i:romio.. loca.ted 

on the line of t~e Cemont,Tolonas & ~1dewater ~1lro3d,. ~~o miles ~om . . .. 
Tolenas. The limo roek d.eposit at t::o.o' mill became, o,..hausted ::::c.d. 

cO~la~t developed. l~o ro~quarr1os seven miies !rom Flint, on 

·the, .Am~rictln 3iver; :Il14. 0tU:1t the MotUltain ~:rr1es. :Rt!.:Uroad. :from the 

'junction :point of tho Soutl:.om ~$.cifie at Flint to the quo.:rriez. All 

, of the Mstorical fe-cta. of the deve~opmont of t:o.a .q~ee :::.re reforred. 

to in this Commission's :Oocis1on No.8962 1n Cc.eo l447,. '19.C.:a.C.864. 
i 

In Cnse 1¥.a7 this complement. Ctll1od. into, question tho r~tos on crudo 

limoroek from Flint to Tolenas. s.ttacking the ro.o.sonableness thoreof'. 

:llld. .b:.r our Ilecie10n No.8962. llo.:.r 12 .192.1. VIa dismissod tho compls1nt,. 

MVing 'fOtuld. So' '10 oont per ton ro.te on crude lime rock: from Flint 'to' 

Tolena.s to be not., unroo.so:rl:l.b1e. Tho decision ronderod.~·12~1921 
" . 

\7a$; u:pon the record. submitted August 26 .1920 ond. vIe then reeol:lmended 

tMt n ra.te of 70' cents :per ton would be ro$.sonaolo :::.!tel" SeJ;lto:ber 

'1,1920. ,the end of the Govo:t".l:lmont Guo.rtlllt:v period.. We also. ree

omtlonded, that repar:::.tion be paid c.gainst a:tJ.'S shipments o.t s. ··:rate 

higher ths::l 70 cente :per ton moving c.:fter September 1.' 1920. . Tho 

rocom:le%ld.s:tio%ls. 0,:r .. t:b.1s CotlmisS1on ma.d.e in Cnse 10.1447 were not 

complied. .... 11th, $.'!ld Oseo No~'l605 was institute-d. • 

.Az :b.e.reto:tore st!:.ted, the record. :in. Case 1~0.1665 \"las 

st1pu~ted into the inst~t procoed~-. ' 

This case reQ;li1red twelve 

do.:.r3 of ooa!"iDeso.nd. resUlted. in 874 pages of trenscr1pt.. : Tho 

COIJl'!>ltJ.ino.nt ~i1ea:. 45 exhibits., t1le defo:c.d$llts 26, o.:o.d. t::o.o intorvo:!le~· .. 

, . 
handled. from Flint to Tole~~, revonue per gross ton mile~' revenue, 

, . 

POl" ton per mile •. oa.rnings' per co.r milo. com:pc;r1aonz. offro1ght retes 

,Oll cement with other commodities, avorage ear mile O:lX""'-ings .. gross 

freight revonue }X)r car. tro.1n opera.t lllg, co at:::. photogr~phS. m.c.pe 
; 

o.nd die.e;rams ~f the eurva.turos ruld. grad.o$. sto.tiet1c$; CO:!lco:r:c.1ng 
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l~o.d.ed. Dlld. ompty eare, tho vo~umo of tl"c.i"f1c on tho system, op~rating 

expo:Lses and. ratios, cost O'f mo.1zltenance of single and. doubletr&eks. 

locomotive costs, fuel, locomotivE> a.nd. 'ccr ropc.irs, 3lld.mo'tU'l.ta1n h&uJ. 

as cO!lll'ered. with vallo~. etc. 

:s'olloWing submission of Ctl.SO ]'0.1665, March 15,1922~ c.nd. 

s.....~er il'l1tialbrie:tzhad beon filed.., tho p~ies entered. into.' 

iIli'o:t:'Ill&l conference. which resulted in ,:tho establishment. on M.a.reh S, 
" I, 

1925, of a rate of 50 conts p¢r ton on cl'Udo limo.rock moved. from. 

Flint to Tolenas." ana. also, in o.cceptanco of repa.rat1on to t:b.e b:lSi3 

of 60 cents :per ton e.g:nnst shipment,s moved Sept.-embor 1, 1920 to 

JUly l,1922. th1sJ.D.tter 'beillgthe d.a.te vlhen the rate vms red:a:eed 
,. I 

from 70 conts·to 60 conts .. 

Th1s COmmission, in its ItJ:tormsl. :Docket I.C.2716,5,' 
. .' ~ . . 

authorized reparation to tho "oc.s~s of 60 conts po,r tOll on ~l 
, , I 

, . 

shipments moviDg from' September '1,1920 to o.nd. including J'tt1~ 12, 
" ' . 

1921, d:c,ring which' ~ime the rate woos 90 conte ,a.lld for the ~r1od 
't. . • • 

J'c.~ 13,1921 to JUno 30,192Z, When the ro.to ~s 70 conts per tOll~ 
. '. ., ' 

Case NO~1~65 we.s dism1ssod tLa.~ l5,1923 by :Oe¢is:tonNo.l2:085~ 
. \ ' 

" 

Tho e0m:Elldn::m.t relied. to eo gron,'t extent upon ~~~fll.ct . ' . I 

tbAt tho rc.te of 50 cents per ton was on joyed for mon,- yoa.re end. 
. , \ 

I 

that impj:,ovemonts . costixlg l.tl.rSO S1lmZ of mono:.v ";10ro m:::;d.o at tho 

C!OA:rr:7 n.Om:' Flint', depond.ent upon this x:o.to• 

Tho, :rete of 50 conts, :POl" ton Wc.s or1g'J.Zlclly esteobl1shed 
, ' 

Octo·OOl" 9,1910; becllmo 70 conts JUne 25,1918 b;; Genera.l Ord.er' No.2S; 
, ,. 

90 conts portoll Augo,et 26,1920 by ~ Porto No. 74.;: W1lS :rod.uced 3a.lJ:' lZ, 

1921. to 70 conte; J"tl.l:9" 1,192Z'to 60 conts, IXO.d 13 now 50 'cents Porton. 

osts.bliehed. ~Ch 8,1923,. 

We c::w. find. no baSiS in tA1s recoX'd.· justifying ns. l"oason

able a :rate of fifty C50~) cents POl' ton during the FodoraJ.,G'IltJ.r.o.nt7 
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periOd, lI.e.rch 1, 1920 to Augu,st Zlp1920, inel'O.sive. for the t:ra.ns

portation o~ limo rock from Fltnt to Tole~$. Tho dist~ce between 

these points is 72 miles, molting a. SO cent ra.te. equivalellt to. 0.944 

mills per ton :per mile. 

:J'l'on ca.re~· consicleration of all the test1mony, eX'a.1'b1ts 
, '. 

and briof~ filed in C~se3 Nos. 1447 ~ 1665, nncl reconsidering cur 

Decision No.8962, in ,CD.$e No.1447, :::.ncl t:b.e :f'c.rther fact th:lt the 

defendant volu:o.t~r11y ma.do repc.:r::::.tioXl b:::.ck to Septc:nber 1,,1920 to 

the ,bcsis Of, 60 ,cents per·ton, we . .are of the opinion and firid. ,'th:l.t 

co:op.l:linsnt $ho'ttl~ 'bo pc.id. rCl':l.rction to the ~:::.sis of 60 conts !'Or 
, . 

ton on ell of. tho shipments moved. d:ar1ng. tho Fed.era.l· Guo.rtmt:r period. 

from March 1,1920, to eIld includ. ing the 3lst d.o.y Of AUSllst .1920, 

::..gtlinet cla.ims not extinguishod by the stc.tctte of ' limitation'. 3,t' 

time this proceeding w:::.s filed. 

ORDER 
~- ...... --.-

~hi$ cCoee 'be~ng :::.t 1sStl.o upon complaint and. @SV10rs. on 

file, ho.v1ng 'been duly submitted by tho :parties, ftl.ll invoatig::.tion 

of the matters mld. things involved. 1la.Ving been A:ld. theCommiSe1on 

beiIl5, ft::.lly advised in the :&remiSos, and b:::.eing its o-:'dor on the ' 

findingS of ~act cont~i:c.ed in t~e opinion vr~ich proeodes this order, . , 

IT IS, :s:EBEBYO:2DE...~ t:b.c.t tho above named. defond.ant.. "00. 

a.nc1. it is ilereby authorized. end directod. ;.~o :pay unt~ com,lii~t. 

~c.c1fie ~ortle.nd Cement COI:lPony, Consolid.ated 9 amou:c.ts, with interest .. 
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e~l to the ditforaneo between the charges pe1d aDd those t~t 

would have nccned on the basis of So ro.to of sixty (60~)eents 
" 

por ton aga.inst the Shipments of cnde J.1me roek moved. from Pl1nt 

to Tole:cas dur1ng the Federal Guarsnty poriod. March 1,.1920 to' ' 

August 31,.' 1920, both a.ates 1llelusi ve. This shall not c.ppl~ to 

Shipments for which payments were mc.d.o moro than two ~ears prior 

to the fil1ng of this eompl~t. 

:Dated. at San ~aneiseo., CaJ.1fomis.. this _, ...-,q_z;t;: __ _ 
of ~-= •. 1924. 

I 

" .... ~."' ...... \.::.. 

1) 14 ~('(?A4s~~ ... 

'> 
.// ~olliriiiss10nors.. .' -~--

I . . 
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DISS£~~ING OPINION 
'b,. , 

CO~crSSION:E:R ':BR'01DlGE. 

There is no d.isagreement among the mOl::lbers o:t the 

COmmiesion on the pro~osition that the c~mpla1nant is entitled . 
to rez>'3.ro.tion ~:1ll"1ng the Federal Guar$lltee. ;p~riod. ltV d.issent 

from the conclusions enterta.ined "or the majority 'ron.:;;' on~to 

the extent of suoh reparation. 

In my OZ>1nion. the oomp1a:tns.nt has completeljr proved 

the.t :1 t is enti tledtc reparation upon all shipment:::: of' rock 

~oved at a rate in ~cess of 50ce~ts a ton from March' 1. 1920 

to and. includ.ing August 25,. 1920. From August 26 to Atr.gt:tst '. 

31, both ine1us:tvc.re;paration should 'be mAd.e upon the bas:13 

of zhipments moved at ~ rate 1n excess ot 60 cents a ton. 

lrotv:1 thsttmding the :t~et that th1e, COmc1.ssion in 

:Decision No. 8962 .. deeided.:M3.y 12. 1921~ held..ths.t: 70. cents a 

ton was not s.n 'tI.tIres,so}l.a.ble rate~' it, seems in view ·of· tile l&ter 

test1moZlY ill Case No. 1565, and of the subse<rtte:c.t 'V'ol'tlnt8.X'7· action 

on the Zlart of the d.efendant, 1n granting reparation on the basis. 

of 60 cents a. ton on all. shipments o.:f'ter Sept~m'ber·l,. 1920, that 

the CommiSsion was in error ill ·its conclusion in :DeciSion No,. 
'~I' . 

89629 e,nd that the re~orut.ble rate -£or such $h1:p:nents:f~omSep

tember l. 1920 to Jnly 1, 1922 in faot must have been 60 cents 

:per ton. 

Zl1z oonclusion seems to be S't2.3ttl.1ned by the, evidence 
r. 

. • l , " 
1:0. Case 1665. vi'.a1eh v;s.s by f:t1pulat1on l:l8.d.e part of the record. 

in thiz :9roeeed.1ng. I aleo feel the.t the CommiSSion' 1$ justi-

tied.' 1n pls.cing groa.t weight ult0n the vol'CJ1tll.:':1 action of t1le' 



defendant in agreeiJ:lg to PtXY reparation ~o:c. tho basis o"l 
, . 

60 cents a. ton. This I deem to be e.n admission upon the, 

:part of the detend.alJ.t tMt it ws.s of tho o:p1l110n tllat 60 cents 
. ' 

ws.e e. fa.1r ~d reazona.ble rate tor the sorvi.ce a.t the time and. 
, . 

unclor the c1rc'O.lll.Stsnce.s e%1zt.ing when such zorn.co v:az rendered. 

::md the dotendSnt not so believed "there would. have o:d..:to(l.no 

justifiable, grounds. for grant ins ropa=~t1on ul'on thc.t bazis. 

If 60 cent: 1~ to be held. to be the fair and reason

a.ble rate for the period covered 'by the reparation aere~ont~ . \. . 
a conclusion which to ~ mind. seems 1neZeap¢ble ~ viewot all , 

the facts, then suoh rate properly ~ be taken as the basis 

for d.eterm~ what shoUld h~ve boen a t~ir an~ re~oD&ble rate 
, 

dur1ng the Feder~l Guarsntee period. whioh 13' the sole·~uest1o~ 

involved in the instant :prooeeding. 

b.1lgUst20, 1920, j"J.St, be!ore the end of the Fe'doral 
. ' . 

G~~tee period. thore becsme effective b~ Fedo=el order an 
'. 

increase, of 25 :per cent 1n s.ll' freight ra.tes. Th1!31ncres.se 

w~s made for the purpose of enabling the r~1lroedzto p~ the 

1norea.se1l:J .... mga:;, previously &'mlrded b:; the Federal v/.age :Board. 
o' ,.f . 

.. .' .. 
and other. ~ncresse~o~erating costs. 

When the defendant v,olUntar1ly, agreed. to ~'a.y repars.-

tions on the basis of 60 centz, a ton fro~ September l.' 1920 to 

J'OJ.y l2~ 1921. 'When the ra.te was 90 cents a. ton. nne. from 3'JJ.y' 

13, 1921 to J'wlo SO, 1922, when tho ra.te WSIJ 70· cents S; tonl' ,-
there v:az: includ.ed. ao e. oOIllJ?O:lent partot the rs.toz so reduoed 

the 25 per cent inorease gr:lllted tor the purpose of pa.y1ngt,he 

increased labor ~d other charges. If 60 cents a. tOll W8.2 So 

r(1).$onablerate eftar the 25 TJer cent inorease to covor 1:-
" ' 

orenzed coste, then it follows thnt prior tc :;Uoh.1ncrea.setho. 

roe.sono.ble ::%l.tG should hsvo becn a. . figure , which, when 1ncree.3~d 

by 25 l'er cent, \vo'llld oq:tl:ll 60 cents per ton. 
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is 48 cellte.. Rad the comple.i:c.antas1ced. for r~e.ration to 

tho' e:r.tent tha.t the rate d.ur1l:1g the Federf.l.l CUtll"Wlt'oe :period. 

e:x:ceedect this le.st figttte I am of .. the op1nion. in view ~'! all 

the ftl.cts snd ciretunstmleec, that it justly woUld. DAve been 

entitled to recover to such extent. 


