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:Decision No. t $' tJ It;. 

BEE'OBE TB:E RUI.RO.aJ). COMISSION OF TEE STATE OF CALD'OmIA. - -

~att-Low Preserving Comp~.) 
. . Compla.~X'Jont. ~ 

vs. ) 
} 

Southern Pacific Comp~~. ~ 
:Defendant. ) 

_. 

CASE NO. 1920. 

A Lo.rsson. tor Complo.insnt. 
F.W.Mielke tmd R.W.ICle1n. for :Defo:c.d.snt. 

EY r.EE COMMISSION: 

OPINION .... .-It..., -... ......... _ 

Compj~1n8nt operates 8 plant for the preserving of 

f%Uit at Senta Clara. By comp1~t filed ~e 12.1923 it alleges 

that the. rates ehsrged by tho defendant dur10g the period between 

April G ': 1921 a.nd. :December 9.192l. on eert.a1n. CtJ.rlOM . sh:t:pment~· of 

tincs:c.s from ~ JOSIJ·· to S:mt~ Cls:z:'s., fresh fruit betw~en Santa 
. . . 

Clora ~ Sn:c. Jose~ ~e~ty carriers retur.a1ng from Sants'Clar~ 

to San Jose' were unjust, Ulll'easona.'ble o.nd in violAt ion of Section 
. .' 

lS of the Ptl.blie· Utilities Act end.' in violat·1on of· la.w:fUl tar1ff' . 

rate, inths.t tho rates· chnrged exce·eded. s. ·less than carload 
, .. 

commod.itY ra.teo'! 3. cents per 100 pounds in effect between . Sen' 'Jose 
. . , . I 

and Santa. Ol.a.rs.. 

,:Re);)SZation o~: is sought. 
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Rates will '00 stated in ceJnts per lOOpottnds. 

The ~te applied on cans,san Jose to Santa ,Clara. 

:prior to JUly ll,1921w3.S "lrj, w:bich was Q, c~mmoa1tY l"D."t:e 0'£ S¥ ' 
on freight,' rega.rdless of cl:wsit1cat10n (except' pet~ole'Cll1.ond. 

.' , 

:potroletUn pr odue~e., tIlld. freight 1n t:zrJ.k Cllrs), :from CllDlpbe n' to 

S,an ~ose, plus Ztt.,. Q, cnrload. commod.ity ra.te on fro18htregnrd1e~s 

of cl~Sifies.tion (e:r.c~Pt. eetlent) from San Jose to Santa~ C~s.. 

~e 2r/. ra. t~ from ,~a:n J030' to Ss.uttl. Clara. Wtl.S ,s. proPo~1onai rate 
" 

ana. applied. onl~ ,when incide%l.ts.l :to a line :a.aul. 

Effective ~i U, 1921, there WQ,S ostablished a 

s:peeifie ea:rloD.d COm:llod1t:v rtlte on till' cans o~· zht/ from Ss:c. J03e 

to Santo. Clara. 

. 'The 'rete spplied. on freSh fn1~ was ~~,a carload 

commodit:r re.te between Ss:c. Jose and. Santa Clara. 

On empt~ ear.r1ors ret~ thoro was applied a rate 
, 

of 9r;., the minimam Class':S, ra.te. Sllbjeet to a m1n:txmlm chnrge of 

$8.00. , 

There 'mloS, at d.ate of· shipments a less. than carload 

commodity rate of s¥ from San Jose to SsnteClara nnd. from Santa. . . 
Clara to San Jose., Which mt.e,vt.o.en orig1n.c.lly published, in le99~' 

was esta.blished as a proport1one.l rate to pls.co"StIllts.'. Clara. on So 

favora.ble b!l.sis with San Jose on traffiC orig1l'le.ting at POints 
" 

, beyond. It is " this ra.te complaine.nt alleges. shoulcl.1)e applied. 
, " 

to tho shipmonts ,ill question. . ' . , " " . . 

~re is no tariff provisionfor,t~e app'li~at1on of 

this less than carload. raZe :from 3lld to indust%'l" tracks at' either 

San Jose or santa.' Clara .. · 'Complc.1:o.t::nt contends the.tSection l' o~, 

.~e 15, ConsolidAted Freight Classi:f1ca.t1ollNo.Z. C.R..C~240, is 
, , 

~uthor1tZ"":fO%" ,,'the a.pplication o:! l'oss thon ca.rload' rs:tes ,ones:r~ 

1084. traffie..Section 1 of' Rttle 'l5 is e:o.titled.· -'~ "Charge, for 
,.,'..... I,' 
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less ea:rlo$d shipment a not to excoed cmrge on c:!l%'~oo.d 'basiS" y .tmd :. 

provid.os: 

"Except as provided 1n Sections 2 and Z tho c~rgo 
.for e less then carload Shipment mat not.excoec1. 
the chsrge :!o~lI.m1nil:mJ:l c·~loacl. of thesamo 
~re1ght nt .. the c,arlos.dre.te; the' cJlerge', for 8. ,cnx' 
£'a.llyloedod. must not exceed. tho' cherge' for tho 
same. lOot of ~reight if taken' $S. So less' than oar-, 
load. sh:tJ?mont." " '.' 

O.ars '!laro. placed.. on industry tra.eke: at POint of origin. 

were giveo; csrlosd' service Wh11e in t!"SJlsit and. f1Da.U~. $13 ca,;lOada. 

were ple.cod. on 1ndustr.y.tr.aeks a.t dest1%l.s.t1on. ~ho, lltersJ. inter-

preta.tion: of ,this ro.le S1m~ly moans ,tJ:.a.t if, the cSl"r~er ae~epts So 

shiJ?;.ent oft&red as less th.a:c. carload but V1h1ch completelYfi:Ue the 

car. the sll1J?per will not 'b'e· deprived·, o='thQ'" bonof1t of : the ·less' than 
~ . " . . ' 

carload. rate. The rule d.oes not :p~o.Victe that when e. ctt%'completely 

filled. nth freightistend:ered no, g:rester 'charge ,th8:c.:theloss'thsn 

earlo&i. rates ,mtJ:3' be applied. 

I,ossthan carload rates in the tariffs of this defendant 

do. not permit of d.elivery to :industr,y track:sand.·the'. consignor'hs,V1J:lg 

d.emeD-dad. andr.eceived' ca.rlos.d. ser:vice;, that" is~ fr,om.ind.ust:Q" tmek 

a.t the llo:1Jlt ofor1gin to 1Xld.u:s.try ,traek :.s.t'.,the p01nt,ofd:ezt~1na.ti'on. 

cannot. ·have the benefit o~ .:the .le ss ths.n carlOtld' rates' which' appi-s- '. 
, . ,'. 

onl..v· ,fi'om depot· to. depot. It; 1s." therafore;, 1mp~Sib~o, to ~ron.d., 

into the t£l.r1Uthotheory· tha.t ,under ,Ra,le.15 ;loss. than:ce:r:,lo8(L:rates 

a.ro.: to.app~ on :carload. tm£fie when consigmnentsare'ltend.er~ as 

ea.rload.s a:od. transported.. as : so.ch., 
. Fttrtb.e:rmore., . the ~P.ad:fie Freight Ta:r~:f :Buretl.'tZ. ~eept1o:c.,.·, 

sheet l~G. C.:R. C ... 225~' by .Ra.le~5., reqa;1:res that :all :pack.agas .. 'of ' 
, . 

less the:c. ca.rl~: fre,ight ,mc.st· boo ma.rked. .... : This.was·: not. ·d.one .in .. 
connection wi ththe sh1pmonts ,:1Jlv.olv.ad. :1Jl'thia proceeding. 
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When ehi~monts are tendered os carloads end roco1ve 

carload, service" ,the carload. rates will be applied. 
Passow, & .' Sons, ve,. 'C ~M.& St.P... 37. I. C. C. 711 
Selnieker" Supply Co.vs~ T.& O. ,51.I~C.C.'13S· ' 
Col'Wllo1a:.o. <r%'on ,Works' vs.Southern Rl".,45.I.C~;C~173 ' 
Pac,ific C'onstruet.io:c. Co. vs.:S.P.:, 1.C.,:R~C·.:UO. . , ~ . 

Oom:p1n1nantpresa:c.ted. e7.:o;1"o1 ts pur,port1:og to . show that the 
, ,. " ' , 

1e3$ thAn carload 'eotrmlod.,1 'ty rete wa.s a. jus,t and reasonable ra.te to 

a.~p~ on cerload. trnffie between Sa.nJose ,and Sante Clara. Slld by the 
...... .' " 

same meDJl8 tha.t'the esrlotld. rates assessed. were unroflsol:lJl'b1e to tho 
, ' 

extent they exeoodedthe loss than ca.l"load ro.tos. The hand11ng a.s 
j 

less th~ carload from d.epot in Son Joso to d.epot in Smlta Ols.:r:s.· , 

involves a he:a.l of 2.6 miles, while tho :ba.Ddling of cerlos.d traffic. 
, . 

from 1nd.ustr:7 at Sen JOSE) to, :tndustX7 at Santa Clara 1llvolves 8. haul 
", "",. .. 

of 3.25 milos end. e different kind. of service. 
, , 

Oompla~t'further contends that tho carload shipments 
. . , . , . 

should enjoy the less esrloe.d. rAte,. 'be,cause the- bill o:f le.d.1ng covo%'-
, ' 

ing theso ce.rlo~d shipmentz d.id not have not$.tion,: 

"This is So' c,o.:rlQads.tsh1:pper l s~reCJ.uest and. "must not;,- " 
. be delivored :::x.t -less t:bAu rnilJixm:tm carload rate .and. ' 
'I'101ght. fT 

" ' 

this note.ti'on is from Ra.le'l of ?acif1c Pre1ght.Tartff 
" 1,. 

:Bureau Excopt1on Sheet l-G .. 0.1\.0.22J.. vrMeh is ontitled: ~elue1v,G 
• ". Of .. 

Use of 'Car for Less thnn Carload. Traffic", erid. :pro,vi~Ge:, in:p~:' 

"Less than eo.rlond. shi:pmont30f commod.ities rated 
~both ~carload.$ and.-less than cnrlosai,loadod 'in 
cere wll1eh,. o.t 'sJn:pperT~ :request" tlr&, toran"througl: ,.,.~" 
Wi. tho1itother loading:; _ \"rill be su"o,joet to minimtUn 
charge "equ1v.c.lent to carJ.oad. rete one~loa.d. ';m1niIm:un ' 
we'ight';', "The' folloW1llg' notat,1on"ma.st '00 'plscedon" . 
'bills o~ led.1ng'.. Wtioyb1lJ.S.'a.nd,' transfer slips. for : " same:""'" ':;'" ". ',.,' " ., ',"': . ' 

,tTJ:.is is a car.load. tlt sA1:ppor T s' ,requost 
-_a.nct,mu.st-nct i "00' delivered at _less, tho.Jl 

m1nimum ctt.rload. :rating and. weight! • ft_. ' 
, - I " . ,," .' -

. 
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It 1$ compla.1nant f s ,contention toot allship::nonts ten-
, such' . . . 

d.ered. as carloD.cl. should. MV'f!;/ a Dotation on the bill of' led1l:lg, 

otherwisG the' less carload·ratos. should be applied •. Such So con-
tention is' unw~:rrantGd bY' fJ:Jly. ta.riffra.le, prectice ,or clecisioll• 
and we '$.%'0 'llntible to senctio:::L 'SUch Sll into:rpr·et~t1on. The ra.le .. .' ' 

clearly provid.es that when e. shipper dOSiros tho exclus1v~)' ua.e of 

4;," .... ' I 

proper notntion' is made on the bill. of lad.ing and.· csrload' ratos ' 

assessed.. 

OOmpla.inant f'a.rthor contends that Item 1840, 'Southern 

:Pacific ~or1fi 7S0-A, 0.&.0. 2436" ret1.d1ng; 

Oommodity From' To 

Re.to·1n:Cents'per 
lO~,excopt as'~otod 
in·1ndiVidue.!.·:ttem3. 

Freight (excopt Coment) 
regardless of.clessif-
ica.t-ion,,' . 

• 

(~) Applies o~ vf.o.en incidental 
to e. line haul. 

" I' 

Will appJ.y on traffrc upon which' So line ha.ul has a.t one time 'been 

performed, d.oli very.tclten ~ the Shipment at Co la.ter ~ate reShipped, 

oS. new bill' of lsd1%lgiSSUed. aDd tho shipment "trea.ted. as en ontirol;r 
, . , 

. . 
The rate named.. i3 So' proportionaJ. :rato toea used· in the co:c.st:ra.ct1on 

of a through . rate. "'In'the' absence of tariff proVision ~er con-
, ' '." . " , ' 

, ...' ~ j ..' 

signee has broken 't~ . seals of the car 'and. has o.ce~:pt.ed: andassa.med. 

fa.lldom1n1on and 'c?ntrolover a Shipment. ~t loses: .1ts~den't1t7 
-"r, ... 

a.s through traffic and. 'the: :f'o.ctors· anter1llg '1ntothe eo:c.etl:'UCtio:rf 

of such a throughreta'e~ot be' protected.' 

~o place eompla.:t:o.ant 's.1nterpretat1on Oll: thi's item 

would. mesn that. ~he rete could 'be prot eet'ad . on any.' shipment ro-'. 

gQ.rdJ.ess of de-t'e. m::tde. and couJ.d be ::.p:pJ.1ed. on a. shipment enjoyiIlg 
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a llno h.eu.~ many yec.rs previous to the fino.l ha.ul. Clea.r~, such 

~ 1ntorpreto.tion is impossible. 

Both complainant and defendant offerea'in eVidence ox-

hibits su~port1~tho1r Viows ~d contentions. All of those' , 

~ve been .. c~o~llY noted, considered nod given thoir, due credit_ 

Under the circumstances !l.nd. cond.i tions vIe finct' tl:ul.t 

the Class :s r:::.te" subject to So min1mtlm:~chIlrge ,of $a.OOpor ea.r. 

on empty cratos.retuming" o.nd. the' ~to of zf!s~ ,~er 100. pound.s" 
on:fresh frt11ts and on tin e.ans., ctlrlosd.s, has not, on thia. rocol'd, 

'boen shown to, be. per, se. 'un:o$.sonablo', preforontitU. diserimin-

~to~or otiJ.e:rt7ise unlaw!'a.l~. ' , 

We f1nd that the rates ~$Ses3ed. on tho carload Sh1pmonts. 

of tin eElllS moved 'between the period A:pr11 6, 1921 alld.., J'ttly, U, 1921 

were unreasonable to the extent they exceoded. the ra.te 0-£ ~~"-:rdll-
" . 

1m'alttebArge $10.00 per ear, ost ab II shed ~ ll, 1921, ·whicllrs.te 
'. 

'We :find just c.nd,reasonSble; thet comp1ainllnt made -thosh1pmonts t:Z 
'. '. 

described., psid and ,'bore the cbArges '"' c.nd. lles been damngedto,' tho' 

amount .. of tho difference botween the oharges pe.id and those which , , , 

would have e.ecned. ,upon tho bo.Sis tound. reasonable", mld, -is ,entitled 
" I • 

to repa~t1on, V!i th,; interest.. Tho compJA1nant should. ' submit "st,ate- . 

mont;~o:f' sh1pment13 to the .. defond..s.nt for' cheek. Should. it not be .. ' 
, . 

possiblo .to reach en agreoment. the matter my be referred. toth1s 

Commission for fnrther coneideration and. the entr,r of a~ppl~· 

menta.J. order, should such ,be necossa.ry. 
, This ropare.~~onda.wa.rd. sho.U not ::.ppl,y to Sh1pmontsfor 

'Which pc.ymonts .were.mo.de.moro .tho:o. two, (-2). yoaX'Sprior to the filing 
~ ~ 

of, i:C.fom.e.l. eom:ple.int No. Z7288., April 7, 1923-. ~ .. ,_ ", " 
f . , ~ 

.All.ving.,fotmd that, the rates .. charged. on, the carload., 
.' 



. the complaint is dismissed as to the ;part covering those commoditi.oa .. 

ORDZR .... ----
This case being at issuo upon· complaint and. a:ozvrers on 

file~' havixlg' been duly submitted. b:,v .the portia$.. fttll 1nvestigetion, 

of tho m:l.tters and "things invo~ved. .. hs.vi:ag 'boen. hs.d.~ ~he Commission 

being tc.lly.c.d.vised. in the prem1:ses~ and. baaing' its· ord.or on tho 
• I, " 

.' 

findingS of fa.ct' contained. in tho opinion. whi cll .precedes. this'. order. 
" 

IT IS. EE:?J:BY: ,OBDERED that the . defendant )e~ .and.. i,t 1$ 
, ' 

horeb:,v authorized. and d.irected. to pay .as .r~parat1on unto :COmp.la.1n7 

ants. amotmta ~~ with interest •. equal to the ~if'feren.co· between :the· 

charges pa1d.tllld those. which would. have, accrtl.~d..a.t ra.te. o:! .~.'si:: 

:per lOO poUllds~.,. min1ItIllm$lO.00 per' car. against ee.rloe.d. :sh1pmen~&. 

oft:tn cs:c.s moved from s8.n JOse to . santa. Clara. during .. the. 'period:. . 
.. . 

April 6.1921 to and. includ.ing J"a.~ 10,,1921... This .re~ars.t,ion·' .. 

order'shall not .a.pply. to. sh1pments fo·r· which ,p~ont:s;wer() m.ea.o, 
more thtln, two (2). :,vea.l'S prior to the' filing. of Informal compls.1n:t, 

No. 2.7288, .April 7. 1923 •. 
I~' IS :EE:RE:SY F'O'ROl:B2R ORDEBE!) that as to· noll othol:'· iSsues 
. . 

the proceed.ing b~ dismissed. . 

of . 
j~ at Slm .F.ran~1$CO. 
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