DRICIHAL
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BEFORE TEE RAILROAD COMIISSION OF OEE STATE OF CALIFORNIA.

B. P. LcCONNAEA, doing business wmder
the name and s8tyle of MOCONNAEA'S
OFFICIAL AUTO SERVICE,
Complainant,
Case No. 1962.
—vg- X

G. FUILIEITE,
Dofendant.

Mehan & Mahan, by L. 2. Mshan, for complainsmt.
J. Logan Beomer and S. E. Metzler, for defendant.

BY TEE COMMISSION:

CPINION

B. P. MoComnaha, complainant in this proceeding, allegds

in substance and effect:

That said defendant, G. F. Wilkite, is now snd has been
for some time prior to the :f.’iling of said complaint bperating,
wlawfully and without authority from this Commizsion, an aunto-
moblle and smto truck for the tramsportation of persons and prop=-
erty for compemsation between the oity of Zureks and Orlesns, in )
Eunboldt Cownty, over the pubdlic highway leading from said Eureks
%0 sald Orleans.

Sald complainant is overating, wnder the fictitious
nome of NeConnaha's Offfcisl Auto Service, auto stages and trucks

for the transportation of persons and property betwsen Rurela and




Orleans and intermediate points and has Filed tariffs and time
8chedules with the Railroad Commisaior of the State of California
in accordance with the law. The operative rights of B. P. Mo-
Connaha were established by virtue of the fact that he was opexr~
ating prior to the lst day of May, 1917 and has ever since con-
tinued in good faith to so operste.

G. F. Willkite, the above named defendant, in answer to
38id complaint, denies all the material allegations contained in
8aid ocomplaint and further slleges that he is operating a duly
licensed taxicad service betweon sald town of Oﬁ.‘leana and sald
city of Eureks and other places and that this Commission has no
Jurisdietion to enjoin or restrain the said defendant from engag-
ing in suoh transportation business.

A public hearing in the above entitled matter was condac‘u;od
by Examiner Satterwhite at Eureka on November 27, 1923. )

Complainant snd dofendant each testified in his own be~
helf and called several witnesses during the course of the proceed-
ings.

The testimony shows that the defendant has for sbout two
Joars last past been conducting a taxicad service and s gasoline
service station at Orleans, where he resides. =Ie ras solicited
the hauling of passengers for hire anywhere in and out of the town
of Orleans and particularly between Crlesns and Eureka and other
commmities such &3 Requa, Del Norte, Happy Camp and Yreka. The
record shows without contradiction that at least 75 pexr cent of
the passengers carried by the said defendant have been transported
betweer Orleans and Zureks mnd intermediate points, mmd that 5O

Por cent of this business ig solely between Orleans and Eureka.
Dofendant mekes his headquarters in Eureka at the Grand Hotel and

throngh active solicitation there and elsewhere secures consideradle




ratronage from persons who have occasion to travel from and to
Eureka, which is the county seat of Eumboldt Comnty. Arrsangenments
are such between the defendant and the proprietor of fho Grand
Hotol that gpplications are made either direct or by phone calll
for seat reservations for transportation to Orisans and intermed-
late points or elsewhers. Although the defendant testiffed that
he operates a "for rent"™ service c¢ar between Eureke and Orleans
or elsewhere and holds himsel?f out to go anywhere and at any time
provided satisfactoxry arrangements osn be made with his prospective |
ratrons, the evidence shows (including sald defeniant's own ad-
mission) that it has been his practice for many months prior to
the commencement of these proceedings to carry two or three or
2OrE: assengers in bhis five or seven passenger caf and colleoct
from each of them, wnder & Beparste and individual sarrangemexnt,
$5.00 apiece or more for passage to Orleans or intermediate
points over the public highway by way of Aresta and Trinidsd.

The record shows that the defendant has made, during
the pariod sbove mentioned, st least two and often three tripas
weekly between Orleans and Eureka, carrying two oxr three or more
rassengers and collecting individuwal fares from each. It sppears
that no definite time table was Zollowed but it was the common
rractice for defendant to leave Orleans if possible at about
6:00 a.m., about an hour shead of the regular time schedule of
8aid eomplainant, B. P. MoConnaha, and leave Eureks sboct 7:00
&.m. 0r later in the forenoon, the leaving time being often deter—
mined by the number of patrons seeking transportation.

This Commission, in 2 recent case wherein s aimilar
charge of alleged mnlawful oporaticn was being considered, said

iz part in its Decision No. 11296 in Case No. 1781:




"Cars rented on & *for hire' basis should be
rented by the trip, irrespective.of the number ol
pagsengers transported, and the holding out by the
operator should be on the basis of an individual
trancaction witz the party hiring the csr, otherw
wise such operstion conducted with o degree of regu-
larity sufficient to warrent the car's being classi~-
f£10d 88 'used in the business of transporting persons
or property for compensation,’ as referred to in the
statutory ensctment, would sehject the operator, in
the opinion of the Commission, to The penalties pre-
scribed in section 8 of the ensctment uwpon complaint
and conviction before the proper tribunsl.”

After & careful conzideration of £11 the evldence, we
are of the opinion and hercdby find as a fset that G. F. Willhite
15 unlewfully end without authority of this Commiselon operating
a motor stage cervice as & common carrier of passergers between
Orlesns and Sureks and intermediste points.

fhe seid compleinant offered little or no evidence in
support of his sllegations that seid defendant was operating
unlewfully aute trueks foxr the transportation of property for
compensation between the ¢ity of Fureke and Orlesans, and as to

such portion of the compleint the matver will be dismissed.

A publie hearing heving been beld in the sbove nsmed .
proceeding, the metter being submitted and the Commigsion now
being fully adivsed in the premises,

TEE RATIROAD COMMISSION HERZEY FINDS A4S & FACT that
G. T. WILLEITE, the defendsnt herein, 18 operating an aunto stage
g8 8 transportation company os defined by Chapter 213, Statutes
of 1917, as sxended, as & coumor carrier for the_z tracsportation
of persons for compengation over the highways of this State |
'betweeﬁ Orlesns and Tureks end intermediste points; that such

operations were commenced by defendsnt subsequent %o Ma.y L, 1917,

and thet no certificate has ever been granted by this Commission

.-




declaring that pubdblic convenlence and necessity require such
operations by saic} defendants and basipg its ordexr upon the
foregoing findings of fect and the further findings and state-
ments of foot contained in the opinion which precedes this
order, ‘ ,

IT IS EEREBY ORDERED that G. F. Willhite, defendent
berein, be, and he is hereby ordered end directed to cesse and
discontime forthwith said operation of an auto stage as & com~
mon carrier of passengers for compensation over the highways of
this State between Orleans and Fureka snd intermediate points.

IT IS FURTEFR ORDERED that the Secretary of this Com-
migsion ceuse to be delivered to the District Attorney of Eum-
boldt County s certified copy of this oxder, together with a
recuesat that he institute and prosecute appropriate proceedings
for the enforcement of the provisions of this order.

I7 IS FURTESR OXDERESD that the said complaint be, and
it is horedy dismissed in respect to other matiers conteined
therein relating to the unlawful operation o auto trucks for the

transportation of property.

Dated et Sen Framcisco, Californis, this Ll | - day
o of Mareh, 1924.

A A,
Commissioners. . ﬁ’“
. / .




