Decision No. /IF3%7

Pacific Portland Cement Company,Cohs.,
a Corporation,

)

)
Complainant, ;

va. 3 CASE NO. 1730.
Sonthexn Pacific Company.a Corpomtion.g
Defendant. ;

BY THE COMMISSIQN:

ORDER DENYING PETITION FOR MODIFICATION OF OPINION

Complainant in the above proceeding. by pleading £iled

Fobruary 21,1924, petitions this Commisafon to amend its opinion
in Decision No.13065 rendered in that case, by striking out the
rortion of the decision, reading:

"The complainant relied to & great extent upon

.the fact that the rate of 50 cents per ton

was enjoyed for mary years and that improve-

ments costing large sums of money were made

at the quarry near Flint dependent upon this
rate.”

Potitioner states that coxmplainsnt 4id not rely to any
extent, or at all, upon the fact that the rate of 50 cents per ton |
had been enjoyed £or many years and that improvements had bogn made
dependent upon that rate, snd further states that in Case No.1665
vetitioner relied entirely upon the showing made by the :t‘ort:yﬂve
exhibits and the testimony given in conmection therewith and at no




time did petitioner contend that the reasonableness of the rate
from Flint to Tolenas, for the transportation of lime rock, could
be determined by the investment made in the quarry at Flint. Oar
opinion in Decision N0.13065 in no way states that the reasonable-
ness of the rate was determined by the investment made by tho
potitioner‘ in the quarry at Flint.

Petitlioner further states thet the testimony given in
conrection with quarry operations and the like was d.iru.cted. to the
issue of milling in transit of lime rock at Cement, which issue .
was dismissod without prejudice.

Case No. 1665 embraced not only the milling in transit of
lime rock, but also inc;.uaea. the rates on oxrude lime rock, the rates
on cement to San Fre.ﬁc:!.soo, Oakland, Berkeley and Richmoz;d. and the
payment of reparation.: The testimony and exhibits were directed
to all of these issues. .

The entire record submitted in evidence in l?ac:!.ﬂo Portlexnd
Coment Company,Cons., va. Southern Pacific Company,et zl., Case No.
144‘7. .waé stipulated as an integral part of the proceedings 1n Case
No.166$. aad the records in Cases 1447 and 1655 were in turn stipu-
lated In as part of the record in Case No. 1730, so ipso Facto, the
entire records in Cases 1447. 1660 and 1730 were before ms in reach-
ing our conclusions in Decision Ko.1l3065. The fact that Case No.
1665 was dlsmissed d098 not 4estroy or put out of existence test-
imony actﬁally given and offered in that case.

In transoript o:é testimony of Case }M’?, page 9, witness
for the complainant testified, on July 30.1920, in effect, that
the maximum rate or differential they could st;md from Flint to

Tolenas, and exist, was 50 cents per ton and that this rate was

required to enable them to compete with the othexr cement mills. On




page 10 of the same transcript s witness for the complainant test-
ified: . '

"The freight rate of 50 cents per ton Lrom Flint to
.Tolenas was finally approved by the executive

traffic officials of the ‘Southern Pacific, who

were located at Chicago ot “hat time, and when the
rate was published we invosted, upon an assumption
thet the raw material rate from Fliint to Tolenas
would not be disturbed, spproximately $900,000.which
consisted of the comstrumction of s railroad, right-
of-way. rolling stock. bridges, etc., 7+ miles long,
3 per cent grade, 16° curves, $648,643.; milling and
querry mecainery, etc., $252,000."

On page 10 of the transeript in Case No. 1665, Jeuuary 3,

1922, a witness for the complsinent testified as follows:

"Q. What rate did the Sowthern Pacific Compeny
originslly establisk for this traffic?

A. B0 cents a ton.
Q. How long did that rate remein in effect?

A. Remained in effect from the latter part of
1910 mntil June 24,1918.7

-

On page 66 of the same tramscript, a witness for the com-
plainant further testified as to the rate in effect prior to the
establishment of the 50 cent per ton rate:

"Q. Well, you had either a class rate or a com-
. modity rate, didn't you® ’

A. The Southern Pacific Company hed the basis

. of making & rate on lime rock of 9 mills a
ton a8 mile for 70 miles hsul, which would
meke & rate of about 65 cents; but the rate
was never published from Flint.  And Mr.
Jones quoted thaet rate to us -- ho wes then
the traffic menager of the Southern Pacific
Company -- quoted us the rate of 65 cents.
But we could not do business on a 65 cent rate,
and I wes sent to Chicago to sdvise your people
thet 50 cents was the meximum rate we could
stand snd do business.

Q.And that wes the rete thet was published upon
your solicitation?

A. Yes sir, in 1910.




"Commissioner Lovelend: Wes your plant conatructed and
built before that, before you got the rate?

A. No sir, we didn't ~- After August,l1910, when the
Southern Pacific Company executive traffic officials
granted the 50 cent rate, wo then built & railroad
from Flint to quarry site, including a bridge over
the Amexican River thet cost us some $600,000. and
we instelled milling, gquarrying machinery. brioging
the investment up to between $900,000. and $1,000,000.
Now, it required from the latter part of 1910 to -
February,1912,to accomplish sll this construction.

r.Senborn: I don't think you understand the Com-
missioner's question.” You mean was' the cement
plant constructed? ' ’ '

Commissioner Lovelend: When did youw meke your first
shipment of cement rock from --

A. February 1912, about 2 years after the rate wsas

quoted, and during the interim we were doing all

this building and constructing.”™

Aftor a complete review of the proceedings, we find that
the paragreph complained of by the petitioner is substantiated dy
the testimony given and that the parsgraph in Decision No.lZ065,Case
1730, sguares with the record. No good reason has been set forth
for the eliminsation of the language and therefore,

- IT IS EEREBY ORDERED that the petition for modification of
the opinion in the above proceeding de denled, and the same 13 heredy
denied.

Dated at San Francisco, Californis, this 7 5?;2{/ day

Z
ot Py o, 1924.
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