Dociasion No. Zﬁé Z 4

BEFOXE THE RAILROAD COMUISSION OF TEZ STATE OF CALIFORNIA

e

LI [RER \\.’E .‘h
In the liotter of tre Application of . RO RIRIREAN-ZE LAERREY
ZAST BAY LUNICIPAL UTILITY DISTRICT

that the Railroad Commission f£ix and
determine the Jjust compensation to be
paid for the properties and rights
and for the water supply axnd distridu-
tion syctem of the EAST BAY WATER
COMRPANY,

Application No. 9968.

Y M N Mt e e N et s

Fdward F. Treadwell and Wm. J. Locke, for ipplicant.
McXee, Tesheira & Vanrheftig, by A.C. Tasheira, for

Zect Bay Vater Company, Mercantile Trust Compaxmy of -
California, Union Trust Coxpany and Wells Farzo Bank.

BY TEE COLIISSION:

QPIXNIOX

On April 1, 1924, the ZAST BAY LUNICIZAL UTILITY
DISTRICT filed its petition, setting forth its intenf:t.on to
initiste cuch vroceedings &S mey be recuired dy law to subrmit
to 1ts voters a proposition to scgquire under exinent domain
proceedinge all the laxds, properties end rights of every kind
and charscter belonging to the EZAST BAY WATER COMPANY, 8 prblic
utility, with the single exception‘ of that company's wate_r plant
et Fewark, Alameda County. These several proPeréiea exre situ-
ated Iin the counties of Contra Costa and Alameds, end together
form the water syetexm used by said Zact Bay Tater Company in sup-
plying water to the territory embraced by petitionmer, snd to cer-

tain territory adjacent thereto. In addition to the East EBay
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Teter Company, the petition nemes ss ovmers or claimants of
these properties the UNION TRUST COLRANY OF SAN FRANCISCO,
TES "ELLS FARGO BANK AND UNIOX TRUST CCLPANY, TEE MERCANTILE
MTUST COMPANY OF SAN FRANCISCO and TEE MSRCANTILE TRUST COX-
PAXY OF CALIFORNIA, snd eosks this Commission to fix and de-
termine the Just compensastlion to be paild dy petitioner for
said lsndas, properties and rights. Detailed statements
1isting these several properties sre contained in exhivits
attached to the petition, and in an amendment thereto, which
petitioner obtained Leave to file.

Upon the £iling of said petition, we issned our order
to chow ceuse &g required by section 47 of the Public Utili-
ties Lct, directing ihe nemed owpers and c¢laiments of these
properties to zppear and show cause, if eny they might have,
why we should not proceed to hear said petition and ®o £ix the
just compensation to de paid for said lands, properties and
rights.

In~response %o this order, the Zest Bay Tater Compeny,
the Tells Fergo Bank end Union Trust Company snd the Mercan-
tile Trust Compeny of Celifornis filed separate returns in
substantially identicel form, denominated "Speciai Appesrance
in Answer to the Order to Show Cause,” whereln a muxber of
specific objections to the proceeding are ralsed. These Ob-
jections sre: (1) Thet this Commission hes no jurisdiction

to grant sny relief to petitioner, for 4the reason that 5rt1c1e

XII, section 23& of the Constitution of Celifornis defines and

limits the power of this Commission to fi;/just compensstion
upon the regucst of the State =nd o certéin ermnerzted pol-
1ticel subdivisions thereof, of which, it‘;é‘doclared, peti-
tiomer is mot ome, sAd thet the provisions of section 47 of

the Public Utilities Act, in purporting to supplement this




oxumoration of political subdiviziomdand grant power to the
Reilroad Commissfon to f£ix such compensation =t the recuest

of & "municipal utility &istrict™ ic an nnconstitutional ex-
tension of this grant of power; (2) that petitioner in any
evont does not possess power to condemn and thereafter scouire
and operate those properties becamse it appears on the face

of the petition that some of them are situsted without the
boundaries of petitioner, and also becanse these properties
coxprising the water system of the Zast Bay Water Company are
dedicated to the public use of territory bdoth within snd withe-
out petitioner's boundaries, and petitioner hez no lswful power
to supply water to persons without its bouudaries: (3) that
the proceeding contravencs the provisions of sections 1240 and
1241 of the Code of Civil Procedure; (4) that petitioner is
not one of the politicel subdivisions specifically granted au-

vaority by secvion 1249 of the Code of Ciwil Precedure to con-

demn in a single action propexrty loczted in more than one county,

88 are the properties here in cuestion: an&, (5), that the pe-
tition does mot show that the wse to waick these properties ¢ re
proposed to be put dy petitiomer is a more necessary public use
Then thet to which they are alrescly eppropriated, that the pres-
ent service of the East 3ay Veter Company is insdequete, or thet
the public Interest would be subserved dy the acouisition of
these proverties by petitioner. Te zare zcked to vacate ahd set
aside the order to show ceuse and to dismiss this vetition.

The constitutional provisions cresting the Reilroad Com-
missfon end guthorizing the Leglslature to confer uporn it droad
vowers of control over public untilities did not, in express terms,
grant to the Legislature suthority to confer uwporn the Cormission
the power of fixing Juct compensation %0 be p8id in cacses in which
the State or esome munlcipality or other politicel subdivision should

desire to take vroperty of some public uwtility under eminent domeain.
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(Art. ZII, secs. 22 and 23.) Also, the original Pudlic Utilities
Act, pasczed in 1911 pursuent to taese new constitmtionsal provisions,
while conferring upoxn %the Reilroad Commission general authority to
value the property of pubdlic utilities (presumadly for purposes
incidental to regulation, (sec. 47)) aid not provide specifically
for the fixing of velue for condemstion purposes. In 1913, how-
ever, the Legisleture smended the Public Utilities Act to vest such
power in the Commission upon spplication for a valmation of public
utnitxf property by "any county, ¢ity snd county, incorporated
¢ity or town or municipal weter district™ (Stets. 1913, Chap. 339).
This was followed in 191f by en smendment, adding the words "county
weter district, irrigation district, public utility district, or
any other public corporation” to the list of political subdivisions
upon whose reguest such veluation might be msde (Stats. 1915, chep.
91). '

In 1914, & new constitutional provision was adopted (sec.
23a, Article XII) specifically authorizing the Legislature to
confer powers upon the Reilroad Commission "to f£ix the Just com~
vensation to be paid for the %aking of sny property of a public
utility in eminent domein proceedings by the stete or sny =ounty,
clity and county, incorporated ¢ity or towm, or municipal vwoter
district.” It i8 %0 be noted that this constitutionsal.provis-
ion includes "the state™ and the public bodies mentioned 1:3?5’:915
amendment to section 47, hut does not mention the othexr public
bodies which the Legislature =2dded to section 47 by its Act of
1915. The net result, therefore, is that the Railroed Commiseion
is recuired by the Public TUtilities Act to value the properties of
public utilities for condemmation purposes upon petition of varicus
public bodies, including mnicipal utility districts, whereas, the
constitutionsl provision purporting to grant suthority to the
Legiclature t0 enact such & stetutes does not include such s dis-
trict in its list of public bodies for whon suck valuation maj be
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made. This fact is relied upon dy Counsel for the owners and claim-

ants herein as & fatal objection to our Jurisdiction over this matter,

under the familisr mexim, expressic unins est exclusio alterius.

In the csse of Pacific Tel. & Tel. Co. V. Echleman, 166 Cal.

640 (1913) decided prior to the cdoption of section 23a of irticle XIX,
the State Supreme Court discussed the guestion whether power could con~
gtitutionslly be vested in the Railroad Commission to assess dsmages
to'be paid for the taking oL public utility vroperty in eminent domain,
in view of the constitutional provision (irt. I, sec. 14), declaring
thet such compensation shail be assessed by & Jury end paid into court;
end declared taat "the reouirement of a Jury and of prepayment of demag-
es 1s not a part of the federal constitution nor of that of many of our
states,” adding:
"It is certainly true that in the vast modern development
of public utilities in their multifarious activities, in their
complicated inter-relations, where a taking of property is in-
volved, a greet saving of time and a more just sward may de ex-
pected from o leerned, skilled and dispacssionete tribunsl such -
as the Railroad Commission then can ever he hoped for from the
haphazard verdicts of juries. And very go0od reasons therefor
aypear, why, for the benefit of the state as well as for the

benefit of the public service companies, awards as to the latter
ghould be mede by this body and not by & jury."

In the case of llarin Vater & Tower Co. ve. Roilroad Conmission,

171 Cal. 706, the court had before it 2 case in which proceedings before
the Commiscion for a valuation of exactly the tyve here in ¢uestion had
been begun, and substantially all of the evidence had been teken before
the adoption of section 23a. Because of & stipulation on the part of
the uti%it%?%i%ég%sly waiving any objection beceuse of the encctment of
section 47 bofore tais smendment t0 the Constitution, the court was not
forced to fece this problem of the validify of seetion 47 in the shsen~
ce of csuch conctitutional authority, and throughout its opinicn it re-
frained from deciding the cuestion, merely mentioning the dowbt that
hed arisen end adding that the constitutional amendment "of cource
removes all doukt.™ What the court might heve declered had this mat-

ter been sguerely brought before 1t was not hinted, although the above~
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, ,nentioned discuscion in the Pacific Telephone Company decision

lende color to the theory thet this power comld lawfully heve
beer conforred upon the Railrosd Commission under the dbroad pro-
visions of sections 22 and 23 of Article XII and in the zbsence
of the specific validating provisions of section 23a. If this
be true, the problem of construing section 23a need not here be
regolved, for full power to include mmnicipal utility districts
as proper parties petitioner in such ceses wonld then have rested

in the Legiclature, and section 47 of the Public Utilities Act is

entirely valid.

The gnswer vo this Inouiry lies, we belicve, in ascer~
teining whether or not the LIXing of value for purposes of cone
demnetion is 2 matter germane to the regulation and control of
public utilities. If it is germane %o such regulstion it would
appear that the doubt which gaove rise To the demand for section
23a of the Constitution hed smell besis in fact, wheress, if it
is not germsne to such reguleation, that amendment was necessary
and the enumeration of political subdivisions which it contains
mey constitute a limitation on the anthority of the Legislature to
confer such powers on the Coxmission.

Cuxr atfention hes becr called to other vrovisions of the
Dablic Utilities Lct under which the Commission exercises undoubt-
ed regulatery powers over the acouilsition end disposel of property
dedicated to public mse. TUnder csection 51, for exemple, 1o pub~
1ic wtility mey veluntarily sell or otherwise dispoce of any of its

- property used or useful in public service except upor the approvel
of the Commission. Sectionualéuthorizes'the Commission, uxder
certaln conditiorns, to reculre the use by ore utility of the prop-
erty belonging to another end to fix the Jjust compenéation to be
p2id for such use. Furthermore, wnder section 43 the Cormission

is euthorized "to f£ix the Just compensation to be raid for property
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taken or damaged in connection with grede crossing sepsration.

Such provisions, it is argued, show the intention of the legie~
lature to provide a complete sckeme of regulation and to include
therein the power in the regunlatory body to f£ix the Just compen-
sation to be paid f£orx public utility property sought to be taken

in ary condernetion prbceeaing. But,however persuasive this con-
tention mey esppear, it muct be recognized thet in e1l of the instan-
ces above noted wherein fhe statute authorizes the Commission to
supervise the disposel of prorperty or fix Just compensation'there-
for, this esuthority, in esch instance, is incidental to the exercise
of some other power clearly regulatory in ¢heracter. That this is
trge &8 to the authority srented by section 47 ias not clear. Tur-
thermore, if all the provisiorns of section 47 sre zermene and cognste
to reguletion, and therefore within the scope of powers granted to
the Legislature under sections 22 and 23, Article XII, what purpoee
wag served by the sdoption of section 23a and what effect can be
given to its provisions thet was not already completely covered by
sections 22 and 237 If, as suggested, section 232 was sdopted
only out of "abundéﬁce 02 caution™, is it not equally true thet

thls same szbundance of csutlion prompted the limited ermmeration in
tpat section of the political bodles st whose instance valuations
could be mede by the Zeilroasd Commission for condemnetion purposes?
Suck doubts as these, we feel, are the strongest obJections to onri
Jurisdiction to vroceed in this matter, snd in the fece of such
doubts, we %hink we sbhould not proceed with & long end expensive
hearing, investigatior and veluation until the Supreme Court has
had this matter brought to its attention and hes directed ws o
proceed.

The other objections raised by these owners or claimants
do not deel directly with the guestion whether this manicipsl util-
ity district is a|pr0per nerty petitioner before this Commission,
but rather with the right of suck g2 distriect to scouire such prop-
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erties by 8 vroceeding in emirent domein subsecuent to vwhatever
valuation we might make.

Section 47 of the Public Utilities Act provides that
upon the f£iling of eny petition for a valuation of any public util-~

ity property Lor the purposes of condemﬁation. the Commission shall

mako and serve upon the named owners or claimants of suck property
its order t¢o show cause wbhy it should not proceed to hear the peti~
tion and to £ix the just compensation to be peid for such property.
This provision was inserted in this section,‘in our opinion, for the
express puxrpose of affording opportunity to the owrers or cleiments
of the property in question to appeer .end raise any objection they
might heve to Lfurther proceedirgs mpor the petition, including ob-
Jections to the capacity of the petitioner to bxing action to con-
demn the properties or to operste them, if accunired, as well as
objections deeling with the technmical jurisdiction of this Commis-

sion to make the valuation.

The objection bas been made thet this petitioner hes no

powexr to condemn and thereafter to operate these properties becanse'
the petition shows mpon its face thet they are situated pertly with-
in and pertly without petitioner's bounderies, that they constitute
one indivisidble water systom, and are dedicated to the public use
of an extensive territory, part of which is without the boundary of
petitioner.s It is urged that petitioner hag no power to operste
2 water utility to supply water to such outside territory, and thatl
if 1% obtained possession of these properties the perzons there situ-
ated world be deprived of e vested right in these propertics without
compensation and contrary 0 lawe. The Lurther objection that such
condemnation of these properties wounld contravene the provisions pf
sections 1240 and 1241 of the Code of Civil 2rocedure, is closely
allied to that mentioned ebove.

To these objections petitioner replies that it ceeks
only to take these properties subject to whatever obligations of
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sorvice to which they may now be dedicated. This fact is relied
upon as distinguiching this case from that of liono Power Co. v.

Los Angeles, 284 Fed. 784, in vhich the City of Los Angeles sought

o ftuko property ontirely awey from territory to whose use it had
becn devoted. Vith reforonce to i1ts power to sell water outside
ite territory, petitioner decleros thet it is, in effect, & muni-
c¢ipal corporation, and therefore has guthority to render smch serv-
ice, under the express provisions of section 19, irticle XII of the

Constitution. Zetitionmer urges that the prohidvitive clauses of

sections 1240 snd 1241 o2 the Code of Civil DProcedure 40 not apply

to the present cese in whick it is alleged that only 7% of the
terxitory %o the public use of vhich these properties are devoted
lies outside of petitioner's bounderies. In any eveut, says pe-
titloncr, to hold that the prohibvitive clauses of sections 1240 and
1241 2pply to helt public corporations from scquiring such proper-
ties a2nd not to prevent private corporstions fromw so deoing would be
discriminatory and unconstitutional.

The next objection To be considered deals with the Zfact
that the properties here sought to be teken are situated within
more than one countye. Section 124§ of the Code of CIvillProced-
ure provides thet when the condexming party is & county, city and
county, incorporated city or town, or municipal water district, and
_the propertics which it seeks %o teke ere o situated, it mey, at
1ts option, bring the condemnatim proceeding in any county in which
axy of the property soughkt to be vaken is situeted, and petitioner
contends that becsuse, by secvion 12, subdivision 6 of the act under
which it it organized (Stets. 1921, p. 245), it is given power to
act with respect o eminent domaln &8 & runicipal corporation, it is
one of the public boedies specifically allowed dy section 1243 to
condemn such properties in e single sction. lloreover, says peti-
tioner, thece properties gre z single ﬁnit, and mey, therefore, only
logicelly be teken in one getione.

9.




The last objection svecifically raised dy these owners snd
¢laimonts is that the potition docs not chow thet tho uce to which
petitioner proposes to devote these propertles is z more necessary
public use than thet to which they heve alresdy been appropriated,
noxr that the East Bay Vatcr Compeny's present zervice is inadecuate,
nor thet it would be %to the prblic Interest for petltioner to ac-
guire and operate taese properties; The answer %o these objoctions,
seys petitioner, ic “‘thot it is teking these properties for the pur~
pose of continuing their devotion to a public use‘similﬁr t0 that
t0 which they sre how devoted, and that therefore no proof of more
necessary public use need be made. In additien, it is contended

“that since by statute petiéioner is given auvthority to zc¢ouire and
operate such properties, it it to be assumed that such acquisition
and operation is in the public interest, and no proof need be made that
the Zast Bay Vever Conmpany is rendering inesdeguate service.

A8 %o the last objeection, it is our opinion that no
velid doubt exists as to petitioner's right to acouire =znd operste
these vroperties, but the other objections discussced above gppear
to us to raise important questions in relation to petitioner's asu-
thority to proceed witk this condemnstion. In the ordinsry csase
we would sascume that the statutory provisions under which tais
Commisgsion acts ere velid, and thet if any one of tpem is %o be

declared invalid, this must be done by the Courts, =znd not by this

gommiscion (In re Merin Municipal Water Tistriect, 6 C.2.C. 507, 511).

But where, a8 here, substantisl objections &s to our jJurisdiction
hove been raised, and extraprdinary expense snd & great deal of
time and effort would be entaliled by going chead under the stat-
ute, we are forced to the cozclusion that public interest demends
that we refuse to sct unvil the matter hes beenzgﬂjudicated and
our enthority to proceed hac been determined by the Supreme Court.
This result mey be obtained by & dismissal of the present petition,
followed by apylication to the Supreme Court by petitioper, or
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some other interested perty, for a writ of mandate to compel
the Commission to proceed. This course was pursued in The cases

of Civic Conter Associntion v. Railroad Commisaion, 175 Cal. 441,

and Eollywood Chamber of Commerce v. Zgilroad Commimsion, 66 Cal.

Dec. 521, in each of whick the Coxmission, although bdelieving that
it possessed jurisdiction, dicmissed the compleints in order to
bring adbout aspeedy cnd suthoritative determination of imporxrtant
jurisdictional questions before proceeding with long and expensive

investigetions end hearings.
02D EZX

Tor the reasons above stated,
IT IS EERSRY QRDZRED that the petition of the
TAST BAY UUNICIPAL TTILITY DISTRICT herein pe, snd the same is
hereby dismissed.

L il
Dated 8t San Francisco, Californis, thi’_,a/z ~—day

of /‘f//n?, 1924.
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