Decision Fo. /% ¥ L?I

BEFORE TES RAIIROAD COIZIISSION OF TEZ STATE OF CALIFORNIA

In the Matter of the Application of the
Southern Pacific Company for autkority
to charge tarlff restricting the rates
applying to FPlour, Ceresls and Coresl
Products, of 5% cents yer 100 Pounds
botwoon Osklserd 2md lomntain View, and
10% cents per 100 Pounds between South
Tallejo and lountain View, to the route
vis Dumberton only.

APPLICATION NO. 10506

Henley C. Booth and E. W. Xlein, for Applicant

Zdw.l.Barry and C.S.Conmolly. for Albers Bros. lilling
Company. Protestant

Prark E. Chandler, foxr Sperry Flouwr Company
R. P. McCaxthy. for Globe Grain & Millirg Compeny.

BY THE COMMISSION:

OEIXIOXN

This application was f£iled informally by the Southern
Pacific Company Februmary 21, 1924 under Section 63 of the Public
Ttilities Act, and seeks suthority to restrict rates applying to
Plour, Cereals and Ceresl Products, in carloads, betweep Oakland
and Mourtain View of 5% cents ver 100 pounds and between South
Ya2llejo =nd Mountain Tiew of 0% cents per 100 pounds,via Dumbarton
only.

The application was considered informally, but the invest-
igation developed opposition from yprominent milling companies and
therefore the matter was set foxr formal hearing, as per applicant’s

requost August 1l, 1924.




A public hearing weas hold before Examiner Geary at San
Francisco October 16,1924, and the matter having been duly subnitted
is now ready for an opinion and order.

Rates will be stated in cents per 100 pounds.

The rates directly in controvérsy are those pubdblished as
applying to flour, cereals and cereal products, page 73 of Southern
Pocific Coxpany's ILocel, Joint and ?roportional Preight Tariff
¥0.659-C, Cal.R.C. N0.2500, and are governed by Rule Ko.38, carried
on page 41, which reads. in part:

"nless othexrwise specifically provided herein,

.rates apply via routes provided in G.F.D. Cix-

cular No0.199-% (I.¢.C. N0.4321, C.R.C.N0.2711),
or reissueg thoreof".

The rotes also spply to grain and commodities taking the

grain rates, as per Rule 10, carried on page 33 of Southern Pacificv

Company's local, Joint and Proportionel Freight Tariff No.793-B,
C.R.C. No.2487. This rule resds:
"Tnless otherwise specifically provided, all

rates in Tariff carlosds or less than carload

et not exceed rotes for Flouxr from axnd’ to

same pointsT.

Therefore, We have for consideration in this proceeding
both flou:‘and grain rates betweem the points in controversy. XNo
protest was mede as to the proposed adjustment between South ValleJo
and Mountain View, and no évidence was submitted in opposition to
tho adjustment between these points; this, no doubt, due to the fact
that the rates from Soutk Vallejo do not bresk down the rates at
Ser Jose or other points and, therefore, the change is merely
tochnicel without bringing aboul increased ;harges. The mattex
will be considered entirely with reference to the rates beiween

Oaklaond and Mountain View.




The volume of the rates covering flour, cereals and
coreal products (Tariff No.659-C) and those covering grain (Tariff
No.743-B), are tho same from Oakland to Mountein View, but the
groin rates are protected by a sywbol reading "Rates apply via
Redwood City,Celifornia only" and if this same symbol and foot
nove had been published in cénnection with the flour rates, the
present controversy would not exist.

Aoplicant's Exhibit No.3 presents a chronological
history of the rates from Sexr Frarcisco and Oskland to Momntain
View and Son Jose. This oxhibit shows that om iugust 3, 1910

the rate on flour from San Francisco to ilountain View was 4 cents

and from Ooxlend %o Lowntain Tiew 6% eents.

On September 12, 1910 the Dumbarton 3ridge wad o_poned.
to Traffic, meking svailable a route from Oankland to Lountain View
via Dumbarton .and Redwood City. Prior to the constraction of the
Dumbarron Bridge the only available route between Oakland and
Kowntein View was via Niles and San Jose, oxr via Newark and Santa
Clera. The distance between Osklend end Mowntein View, via
Newark and Sante Clars, is 47 miles; via Niles and San Jose 52
miles, and via Dumbarton and Redwood City 42 miles; the distance
San Frapciseo to ilountain Tiew is 36 miles.

On July 15, 1913 the flour rate Irom Qaklend to iountain
Tiew was reduced from 6% cents to 4 cents; st the same time the
roto on flomr from San Francisco sxd from Ogklaxd to Sen Jose was
5 cents. Carrier’s witness testified thet prior to July 15, 1913
+he rates between Osklend and liouatzin View wWere aigher than

between Sox Francisco snd lomntain View, znd the reductions were

cde in both the grainm and flour rctes in oxder to place the mills

2t these two importaat produncing points on & varity. TXe reuting

governing the rotes between Ockland and Mounteir View at the time
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the reductions were first msde was viz Dumbartén, as pexr Southern
Pacific Circular 199-B, C.R.C. 476. This routing rostriction pre-
vailed until sugust 1, 1917, whor G.F.D. Circular 199-D. C.R.C.

2123, was changed to provide thet the rates between Oakland and
Mountain View would apply via Dumbarton, Sents Clara, Alviso or

San Jose. Thies latter application prevails today in Circmlaxr 199-E,
C.R.C. No. 271%. Item No. 250 of the same Circuler speclfies routes
via which rates apply between Oaklend on the one hand and Redwood
City-Lewrence snd points between on the other, and restricts the rate
applications via Dumbarton. The record does not disclose why, in
Item 600, Mourtain View should be fevored with the application of
retes via Dmpbarton, Santa Clara, Alviso end San Jogse, partieularly
in view of tlie fabt that liountain View is located betweexn Redwood
City and Lawrosnce. |

In order to reack & conclusion it will be necessary to
determine firet tho legel raotes now applicable under the tarifrs
lawfully on file with the Commission énd then to determine whether
the resulting increases mede by the proposed adjwuatment have boen
Jjustified, as provided in Seoction 63 of the Public Uvilities Lot.

As heretoirore stated, the present graln rate of 5% cen%s
hetween Oakland and Mountain View is restricted to apply vie
Dumbarton, dut the flour rate of 5% cents between the same points
ie pot so restricted and, therefore, under the provisions of Iten
600 of Circuler No. 199-Z, is appliceble at all points botween
Oskland snd Mountnin View either vie Dumbarton, Santa Clara, Alviso
or Sen Jose, thus cutting the point to point flour rate of 7% cents
betwoen Saxn Jose aid Oskland to 5% cents, which rate mnder the
tarif? rule could rot be exceeded oz grain between San Jode and

Oskland because of ‘the maximum clause, Rale 10, carried in Sounthern.




Pacific Tariff 793-C, vpreviously referred to.

It is applicant's contention that the Oakland to San Jose
flour rate is 7% cents and thet the 5% cent flowr rete, Oakland to
Womntain View, will znot apply vie Kiles and Szn Jose or via Alviso
and Senta Clara, for the reason that Circular 199-2 provides
"Routes via which rates between points on the line of the Southern
?acific Compsny (Pacific System) epply wkexn not otherwise specific-
ally provided in individuel toriffs moking referonce hereto™. We
are unable to subscribe to this interpretation, and it is our opinion
this caption in the tariff is directed only o thoe routes via whick
the rotes apply. The 5% cent Zlour rate is not restricted to apply
via any particular route otker then tre routes authorized in Circular
199-E, as per Southern Pacific Toriff 659-C.

Drior 40 October 22,1923 Rule 5 of Tariff 659-C, coverirg

epplication of rates, read:

"mxeept as otherwise specificslly provided in

.econnaction with individual rates,the rates

womed ir this tariff will, in the cbsernce of

specific commodity rates, apoly from or tO

directly intermediate points”.
There being & Specific rste ¢£ T cents Oaklend to Sen Jose, tae
Osklend to Mountair View rate of 5% cents couwld not be applied uwader
the tariff publication.

3 Tefective October 22,1523, the rule was changed to read:

"The rates named in this tariff will apply as
padimm from or to intermediste points unless
otherwise specifically provided”.
\ - Teis changed rule, it will be nocted, provides thet rates
will apply o maximam from or to Intermediste points tnless otherwise
specifically provided. It thorefore follows thet the 5> cent rats

not being restricted vecame, on October 22,1923, the legally applicable
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rates on grain and flour from Oakland to Mountein View via eithex
Dumbarton, Santa Clara., Alviso or Sex Joge, and could not be ex-
ceodod at any intermediate ststlon.

It would cprpesr from thiis record that the Flour Tariff
was improperly pmblished, through an oversight or clericsl error,
and should have carried the same rate resiriction 23 the graln
teriff; this mistake, however, does not void the rates, for the
intention of the tariff framers is not controlling and the tariff
nust be construed in strict conformity with the language employed.
The Southern Pacific Company skould refund any cherges collected
on cerloads of flour and articles teking flour rates moved October
22, 1923 and subsequent thereto in excess of 5% cents at statioms
between Oskland and liowntain View vie any of the routes set forth
in Item 600 of Circular 199-Z.

Albors Bros. lilling Company appesred as protestant to
thoe proposed adjustment. This company has mills at Oakland and
operates s branck house &t Sex Jose, shipping its products frox
Oskland to Sar Jose for distrivution. The testimony indicates
that flour is not moved in cerload lots between Oaklend and ountain
Tiew. Protestants contended thet the rate of 5% cents to Mountain
Tiew would be reasonsble to 2pnly to flour and grain between Oakland
and San Jose, snd submitted exhibits setting forth rates’ on those
commodities between farious points. Tre majoxrity of the points
selected are situate in territory where the rates reflect depress-
ing water competition and, therefore, such competitive rates
voluntarily put into effect by the carriers are not a measure of

the reassonable rates this Commission may oxdexr into effect.




In Golden Gate Brick Compzny vs. Westerm Pacific Rallway
Compeny (2,C.R.C.607-609), we said: '

"I sm not at 2ll in sympathy with the practice of
.carriers in putting tortured construction upon a
toariff provision so that the same may yield them
more rovenume, and I certainly am no more in sym-
pathy with the same practice when indulged in dy
shippers with & view to securing less rates.
Tariffs saould be clear and uwnambiguous, and when
there is an ambiguity by reason of which a shipper
has suffered, the carrier being responsible for
the smbiguity showld certainly be required to sus-
tain the loss.”™

Te f£ind that applicants have Justified the increased
rotes resulting from the proposed routing resirictinn, which only

rostores the rates in effect before tariff error occurred.

The application will be authorized.

This application having been duly heard and submitted
by the perties, full investigation of the matters and things in-
7olved heving been had, vasing its order om the findings of fact
and the conclusions contained in the opirnion,which opinion is
hereby referred to and made & part hereof, and it appearing applic-
ant heving justified the proposed increases, ond that the spplic-

ation saould be granted,
IT IS ESREBY ORDERED that the Southerm Pacific Coxpany

be end it is hereby suthorized to restrict, to apply via Dumbarton




only, the rate of 5% cents between Oskland end Mountsain
Tiew, snd the rate of 10% cents betweer South Vallejo =nd
Mowntain View, applying to flour, cereals and cereal

products, as shown in Southern Pacific Company Tariff

Yo. 659-C, C.R.C.2500, at page 73.
/
Dated £t San Francisco, California, this ‘ZZ \

day of ‘;\ DAY AN , 1925.

Iy

v Commissioners.




