Decision No. /L£J£;3 QL

BEFORE TEE RAIIROAD COLLISSION OF IEE

Sacramento Navigation Company,
a corporation,

Complainant,
vs. CASZE NO. 2087

X. Pay & Son, & co-vartnership,
N. Fay and John Doe Xey,

Defendants.

el "l Bl Nt e e M P P o e S

Senborn & Roehl and Delancey C. Smith. by E.E.Sanbornm,
for Complainant.

Jones & Dall, by C.G.Dall., for Defendants.

BY TRE COMMISSION:

. Company, is
s corporation organized under the laws of the State of California.

The complainant, Sacramento .. Navigatienc

operating steambrs for the transportation of freighx.oniy on tke
vSacramento River between Son Francisco and Sacremento, also on the
upper Sacramento River, above Sacramento, to Chico Laxding.

In this wrocoeding it is alleged that certain freight
rotes published by the defendant, N. Fay & Sor, a co-partnership,
are unjuet, wareasonsbhle and insufficient, and will not yield the
required revenme for the maintenance and operation of the vessels

necessary to reesonebly =xud adeguately meet the »wblic demand for




sorvices in the territory involved.
Complainant further alleges thet defendant was not oper- .

ating vessels between Sacramento and Sjcamore and points north

thereof on August 16, 1923, waen Chapter 388 of the Taws 1923 became

affective and thet tze defendant has not since secured from this

Commission & certificate of public convenience and necessity de-

oluring thet the services by the defendant were required between

any of the points on the Sacramento River nortk of Sacramento, oX
any other points on the inland waters of this State.

It is further alleged that operations by this defendant
on the Sacrcmento River at the rotes named in Sapplement Ko.4 to
Dofendant's Local Freight Tarlff No.l3, ¢.R.C. No.13, would result
in great loss and hardship to complainant and would prevent com-
plainant from furrishing the kind of service necessary to meet
public requirements.

The complairant prays that This Commission exercise the
authority conferred upon it by Section 50, subsection d, of the
Public Utilities Act ond meke its order directing de;endanx To
cosse and desist from the operstion of vessels botween points on
the Secramento River north of Sccramento on the one bond, to
Sacramento. Stockton, Port Coste, Tellejo, San Francisco and Petaluma
on the other. Also that the Commission determine the kind and
character of facilities ond the extent 02 the operation thereof
recessary. to adeguately sexve the public, and o preseribe wniform
rates, tolls, czarges, clascifications, rules, regulations and prac-
tices to be charged, collected and observed by all commor carriers
operating vessels patweor the points involved in this proceeding.

In sncwer to the complzint defendaxt denies that the rates
published by it cxe unjust,-unreasonable and insufficient; denies

that on August 16,1923 it w2 not actuslly operating vossels between




the points mentioned in the complaint, and alleges that the
retos sssessed by it cre reasomable and thet it is furnishing
gervices to the vublic to the extent of the fLacilities offered.
The particular retes complained of are those pab-
1ished in Supplement No.4 to N. Fay & Son Iocal Freight Taxifs
¥o. 13, C.R.C. Fo.1l3, issued September 24,1924, effective October
24,1924, cxnd cerried in Item No. 13-4 of RPoge 5, covering grein
in sacks, minimm 20 tons, as follows:
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Prom the files of this Commission it wourld appear
that the deferdant, N.Fay & Son, first filed tariff esteblishing

Te499 6% POints north of Sacramento April 25,1918, a8 par theil

Locel Freight Tariff No.5, C.R.C. KXo.5. At that time the rate

between Colusa and San Prancisco was made 82.25 per ton and
between Colusa end Dort Costa $2.00 per tom. These rates were
blenketed at all points north of Sacramento. It will not bde
necessary to give in detail 21l the rate changeé published during
the past six years. The following tebulation, however, is




illunatrative of the grain rate situvation 2t the points named, as it
rocently existed arnd as it is todsy:
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It will be noted Lfrom the above that in 1920 the rates
of complainant and defendant were on a peority; that in 1922 the de-
fendants' rate between Colusa and San Francisco was 30 cents and at
Port Coata 20 cents per ton lowexr thar the complainant's; from

nights Landing to San Francisco and Porxt Costa the rates were 20

and 50 cents per ton lower then complainsmt's. Effective October

24,1924 defendents published the rztes set Lforth in the firet
tabulation to Sycamore, & point 70 miles noxth of Xnights landing,
with tho result of meking the Sycamore to San Francisco rete of the
Gofendants 60 cents per ton lowexr tian that of complainant =nd the
Sycamore to Dort Costa rate 70 cenits per ton lower than complainant's.

Sysamore is cpproximetely 11 miles soutk of Colusa, ond it is




possidle to truck the grain from the f£ields in the vicinity of
Colusa to Sycamore, trerefore iZf shipments zare made from that point
instead of Colusa the difference in the tronsportation charge would

be 70 cents ver ton, by reason of the fact that the Colusa-Dort Costa

rate 02 the Secramento Favigation Company is $3.2O end tkat of

Tay & Son, Sycamore to San Francisco, $2.50 per tom. This analysis
shows that defendants' grain rates have been lower st certain

points than complainant’s since September 21, 1922, or for more

than two years, and were in effect August 16, 1923, when the Public

Ttilities Act was amended.

Defendants contend that a reduction of 70 cents por ton
would reflect an annﬁ&l loss of 556,000.00 in rovemme, but presented
no proof of this assertion.

The Saoramento Navigation Company operates between San
rrancisco and Chico Lending, o distance of approximetely 267 miles.
The company hes 7 Tow boats. 5 Packet boats anq‘zs Barges, the
Barges having & capacity of from 350 to 1000 toms. The scheduled
service is throe times a week between San Froncisco amd Secramento,
ond twice a week, when weter conditions permit, at points north of
Speramento. In eddition, an irregular service is rendered with

the Barges and Tow boats. This compeny and its predecessors

bave maintained the servise since 1862, but it Will not be necess-

ary horein to go into the historical details of the competitive
fostures 0f tho operations, the Same heving slready boer reviewed
iy 2 number of proceedings. (11,C.R.C.260; 13,C.R.C.643).

The Navigation Company is vurely an operating company
omployirg the facilitles omned by the Sacramento Transportation
Company end Farmers Transportation Company uwnder an agreement

executed in 1920, whereby it peys to these owning companies s




rental of $42,000.00 a year for properties given a value of
4700,000.00 under the Lease Agreement, but which the owners claim
has an actual velue in excess of $1,000,000.00. No details were
furnished by complainant as to srriving at the valustion of the
properties, noithoxr wore any oxaibits nox testimony prosented
giving the revenme, opexating expenses, etc. Eowever, it wounld
appesr from the record that under the terms of the Agreement the
operating company turns back to the owning companies all of the

net profits, in sddition to the rental of $42,000.00 per annum.

If the operating company feils to earn sufficient to pay the rental

of $42,000.00 thexe i3 no recovery, but 28 the operating company

wss crested purely for the purpose of eliminating the duplication
of service rendered by ithe Sacramento Transportation Conpany and
the Farmers Transportation Company, the ownership of the three
companies is a mutual affair.

Trhe testimony shows thet in the territory nortk of
Sacremento there are some thirty werehouses with lendings on the
Speramento River. OFf these 24 are omned by the Sscremerto River
Warehouse Company and sre under the same owmersaip and control as
the Seoramento Navigetion Company.  The Sacrawento Navigation
Company, by the terms of its agroement, has control of tke bank
landings petwreen the river and the warehousea end will not permit
vessels other than those operated by itself to use the landings
at these 24 warehouses; therefore it 1s impossible for the vessels
of tnis defendant or other independent operators to sSecure cargo
from the controlled worehouses unless they =rrange for the trans-

forring of the tonnege from these warehouses to river bank landings,

not under tae control of the Sacramento Navigation Compeny, waere
boats may lend, =nd since there is substantial expense for this

trensfer, defendants are excluded entirely from the transportation
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of the tonnage in this district, except such tonnage as it can

secure at the 9ix independent werehouses and from lendings on farms

fronting on tho riveT.

The tostimony of defendants' witress, and the tariffs on

file, show that overations have been conducted by N.Fay & Son on
the Sacramento River since April, 1966. and 2t points north of
Sacramento since 1918; that it now has in the service 2 Motor boats
and 2 Barges; that the compeny does not at this time and never has
mainteined reguler schedule trips, but has always conducted a tramp
service, going after cargoos whenever oxrders are received.

The testimony further shows that defendants secure bat a

vory small porcontage of the total tonnage moved from points noxrth
of Sacramoento.
Seetion 50(d) of the Public Utilities Act became effective

rogust 16,1923 and, in paxt, reads as follows:

"o corporation or person, taelr lessees, trustees,
rocoivers or trustees apvointed by any court what-
soever. Snell hereafter operate or caumse tO De
opersted. any vessel between points exclusively
on tho inlend weaters of this state, without first
kaving obitained from the railroad commigsion a
cortificate declering that vresont or future pub-
1ic coaveonionco and mocossity roquiro or will
roquire, suck operation, but no such certificate
sholl bo roquired of any corporation Or porson
which iz actually operating vessels in good falth,
a* +the time tnis sct bocomes effective., between
points exclusivoly on the Iinlaond walers of this
Sstote under torifls and schedules of such corpor-
ations or persoms, lawfully on file with the rail-
road commission.”

From t2o Zacts bofore us we conclude taat this dofendant

was actuslly overating vessels in good faith at the time the Lct

'was amonded ond that it hed toriffs ond schedules on file, 28 provided

by the Public Ttilitles Act. It i3 a fact that tne defendant oper-

ated no vecsels on rogular schodule, Yut by thiz cetion It vorforms




a service no differexnt thon thoet rendered by practically all of the

small vessels operzating on the Iirlord waters of taics State which
only move over the routeg when tonnage is offered.
Sectién 32, poregrava ¢, of the Act, effestive August 16,

1923, reeds as follows:

"The comnission shall have power and it saall be
ita duty., wpon =& hearirg, had uoon its own motion
or upon compleint, to determine the kind and
charecter of facilitios and the extent of the
operation thereof, necessary to reasonably and
adoanately meot public reguirements for service
farnished by common carriers bdetweon mny two or
more points, and to Lix and determine, tho Just,
rezsonable and sufficient rates for such service
and wherever two Or more common carriers axe
furnishing sorvice in competition with each other
the commission shell have power, after hearing had
upon compleint or uwpon its motion, wher necessary
for the preservation of cdegquate sexrvice mnd when
public interest demands, to presceribde wniform
rates, fares, tolls, rentals, charges, clascific-
ations, rules, regulations ond practices to de
charged, collected ond observed by all such
common carriers.”™

ZTo hove nothing vefore ws in this record to determine
the public reguirements for service, nor are there any exhibits
or financial ztatements upon which the Commission could prescxribde
wiform rates, fores, tolls, rentels, ete. to be observed by the
comnor carrier operstors in the territory in controversy. |

Tne buxrden of proof is, under the Statute, upon the
complainent to show by clear and satisfectory evidence that the
roducod tariff rates compleined of are unreasonzble and;would not
produce sufficient revemme to provide tho funds necessary to
continue and complete an adequate service to tae public. Neither
has the comploinant furhished any proof of what the rates should be.

Te are of the opinion and find that the complainent has




not justified its charges and thct the nroceeding should be dis-
missed withont prejudice.

This case being at issme upon complaint and answer on
©ile, having been duly heard and submitted by the parties, a full
investigation of the matters and things involved having been bhed,
ond the Commisaion having, on the date hereof, made and filed a
report containing its findings of fact and conclusions thereon,
which said report is hereby referred to and mede & part hereof:

I7 IS ORDERED, that the complaint in this proceeding be,
and it is hereby, dismissed.

Dated at San Francisco, California, this ,b /N day

S A4 AN AN , 1925.

o;Comm1§§Ibner8.




