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il
Antone Rilovich, , 'JJ b'% ‘Z

-vs-

Case No. 2016

Mary Perkins Raymond,
Defendant.

[N Y N L W R L D R e

inthony vurich, for Antone Rilovich,

Hollingsworth and Henderson, by

J. Co Eollingsworth, end Clarke and Bowker, by Don Bowxer,
for Defendant.

BY THZ COLIIISSION:

In the above-entitled case, Antone Rilovich com-

olains against ¥ary Perkins Reymond, sllegisg tast in 1910
he purchased 20 ascres of land in the vicinity of the Town

of 0jai, Ventura County, from her predecessors, S. Z. and
Yartha A. Stuart; trat st the time of such purchose au agree-
ment was made by said Stuarts to furnish complainant with
water Ior a.gricuitural and domestic purposes upon sald lands;
tnat seid Stuerts were the owmers of a water gysten located
near ssid lands; that taey conducted & public utility water
works and pive lines, serving domestic and agricultural con-




sumers for compensation in the vicinity of complainant's
lande; that the delendant is tre succescor in interest of
sald Stuarts, and as such khas been operating the alleged
pudblic utility water system; that compiainant has pur-
chaged and utilized such water for o period of spyroximate-
1y 14 yeaors; that it is necessary and essentisl for him %o
navo waiter upoz 2is sald lands, and that ke hes received

a notice from the defendant to tkhe effect %that she Intends
to discontinue suck water service to him unless otherwilse
ordered by tze Reilrosd Cormission. Coxmplainant prays for
an order requiring defendant to continue furnisning him witz

water.

In her angwer, defendaxnt glleges that the agreement

for water service mentioned by complainant is nudum pactum

and void for lack of considerastion and mutuality. She denies
that the Stuarts ever conducted a public utility water sys-
tem or that the successors of said Stuarts, lucluding herself,
nave been opersating a public utility. As = separate defense
ghe glleges that thé Railrosd Commission possesses no Juris-
dlction over such service as may have been rendered by her
unon the ground trat such service has never beem of a pudlic
utility character.

This matter came on for hearing before Ixaminer Theat
at 0Jai on September 2, 1924, at which time it avpeared that
complainent and several other persons not parties to this case
rnad purchased land from Mr. and lrs. Stuert, the purchased
tracts being subdivisions of s portion of & large ranch toen
owned by the Stuaris. It further appeared that the Stuarts




agroed 1o serve thesc purchasere with water, and that for
s period of time such water service was in fact rendered
both for domestic and irrigation purposes, but that, with
the single exception of complainsnt, such wa.tér sexvice has
been discontinued for several years, and that all of the
land purchasers, save complainant, have entered into agree-
ments releasing the Stuarts and thelr successors fronm any
obligation to continue suck service to thex.

It sppears thet the water oxiginally delivered by
the Stusrts to these purchasers came from what is known as
the "upper well™ oxr "Oreek,” & small pump having been lo-
Vcated in a canyon some distance sbove these lands, & Louvx-
inch pipe conveying the water to tze point of use. Conm-
vlainant received water for his ranch and the orchard and
nursery stock thereon from this souxce, & two-inch pipe

. conveying it over his own land, from 1910 %o 1919, except
for a short period, to be referred to below, bul since

that time defendsnt has rracticelly abandored the “upper

well™ and has installed a more efficlent plant, Xnowz 88

+he "lower well,” upon the ranch itself, and Irom this bas
served corplainant since 1919. No meter was ever installed
to :ﬁeazure'complai:nant‘s water use, but he testified that
ne vaid "whatever ke (the seller) said.™ The psyment was
frequently “taken out” in labor. There appesred to be

some contention wpon the part of .de:fend.ant that no charge
hed beer made Lor water during 1924, bdut this, we feel,

can have no bearing upon the present proceeding.

Se




It was evident from the testimony that tze upper

well was sbandoned because of flood razard and consequent
1i{kelihood of frequent heavy maintenance sud revailxr ox-
penses. In fact, this sowrce was largely destroyed by
£1008 in 1914, dut was repaired in 1916 and used uniil fLinal
pbandonment in 1919. Ia tre interim detween 1914 and 1916
complainant received water as on accommodation from one
Tordyce, but this source of suprly does nov appéar to bde
aow available.

At the close of complainant's testimony counsel
2oy defendant moved for & dismissal, urging as ground there-
for that the originsl agreement for water service to com-
plainant lacks aumtuslity, 1s wacertain, and is void because
it was not signed by compleinent. It appears, however, that
complainant was actuslly served witr water for a perio& of
years at a fixed compensation. If this was a service of a
public utility charscter, it was S0 because of facts and cir-
cumstances other and apart from this agreement, and waile
cefendsnt's contention might possidly possess significance
if the claim was for = private contract water right, it can-
not in our opinioxn, be the criterion in the present case as
%o tne nature of %his service. Nor can the fact of a change
in the source of water supplied by defendent be the criterion.
T£ +he service wos of a pudblic utility charscter, no mere
change in source or mechanism of suoply mode for the coun-
venience of the seller could affect the status already obtaining.

We must, therefore, consider the situation apart

from these c¢circunstances. Tr. Stuart testified that the




gseveral purchasers of portions of his ranch would not have
purchascd without assurance of water service, and that he
agreed to Jurnish weter Yo them. Taere can be no question
but that his intent was for this to be a continmous ser-
vice for an indefinite vperiod, snd a yump was installed st
the uppexr well and at times proved useful and necessary.
The records of the Commission show that in 1916
& former owner of the Raymond proverty filed an application

with the Commission requesting authority to discontinue

service to the vresent complainant and be relieved of pub-
lic utility odligations. A4 hesring was held thereon, dut

at reguest of 3ald formox owner tho matter was dismissed

witaout pre:!uﬁiqe.

It seems evident thet both by intent and by prac-
tice there was a dedication of this system to pudlic use
upon the lands yurchased from Stuart, snd that such service
wes in fact of a pudblic utility charascter. Service has
beean discontinued by sgreement with all purchasers save this
corplainant, wno has persistently claimed & right to con- _
tinved service, asnd while it may appear somewhé.t anomalouns,
we know of nothing to prevent the status of public uwutility
‘and consumer obtaining where only one consumer remsins under
circumgstances as existing in this cszse. It secems evident to
us that the service heretofore rendered compléinant has from
its inception beer impressed with a public uwse, and iz taere-
fore of a public utility character. We are therefore of the
opinion that said complainant is rightfully entitled to con-

tinued service from defendant herein,




The testimony, however, tended to show, snd we rec-
ognize that it may well be, that it is not economically
feasidle for defendant to render service to & single con~-
sumer uﬁdex the existing rates, and it is possidle that such
gservice can no longer be rendered excevt at a rate which
would be prokhibitive. IZ such be tkhe case the proper remedy
lies in an appliéation +0 this Comzmission on behalf oi the
defendsnt herein for the fixing of s proper rale for such
service or for suthority to discontinue public utility oper-

etions, as the facts may warrante.

Complaint heving beecn made that the defendant named
kerein threatens to discontinme water cervice to complainant,
the matter having come on for heering, evidence kaving been_
taken, the ceose being sudbmitted and ready for decision, and
it boing our opinion that defendant Mlary Periking Reymond snd
ner predecessors in interest have supplied this complainant
with water as a public wiility, and taat tzis service to com-
plafnant should be continued,

I7 IS EZREBY OXDERED thaet defenbent Mary Perizins
Raymond be snd she is hereby directed mot 1o discontinue water
service to tkis complainant.

The effective date of this order shall be twenty (20)
days froz and after the date thereof.

Dated at San Francisco, California, tzis 2 day of
FPebruary. 1925.
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