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Bay Cities Tronsportation Company.
a Corporation,
Complainont,
vSs.

E. E. Warren, :
TWarren Transportation Compexny, CASE WO. 2079
L.X.Bertaud, J.P.Barnacle,

Earry Hoffman, A.Dixon,

John Doe and Richard Doe,

Defendants.

In the Matter of the Suspension oI

Treight Rates betweexn Sar Francisco,

Osklond and ilameda, as set forth in CASE XC. 2084
Tocal Froight Tariff Xo.2,C.R.C.No.2,

of the Tarren Traensportation Compeny.

In the iatter of the Lpplication of

2.E.Jarren, doing business under the

heme of Tarren Transvortation Compsny

for a Certificste of Public Coxvenience

ard Nocossity to operate vessels on ithe APPLICATION X0.10841
Inlznd Waters of the State of Californie

between points on the Saxn Franeisco

Nater Front and othoer points on San.

Trorcisco Bay and Tridutaries,including

the City of Oaxland,Californis. '

Dougles Brookmen, for ZE. Jlarren.et al.
Earvey E.Sanborn, for Bay Cities Trangportation Company.

SQUIRES, COLIISSIONZR:
CR2IXIOXN

Theso throee proceodirgs, involving tho sSame 1ssues,

were, by Stipuletion, heard tégether and will be disposed of in

one opinion and order.




The Bay Citiec Transportation Company, a corporation,
by complaint filed December 11,1924, Case X0.2079, allsges that
the defendants, E.H.Warren, Warrer Transportation Company,
L.M.Bertaud, J.P.Barnacle, Harry Hoffman, ADixon, John Doe and
Richard Doe, were not opersting vessels in good faith between San
Francisco and Oskland under tariffs lawfully on 2ile with the
Rﬁilroad Commission of Californmia prior to August 16,1923, and that
therefore a certain tariff designeted Warren Transportation Company
Local Freight Tariff No.z.' C.R.C. No.2, issued December 1.1924.
made effective December 31,1924 and naming ratee for the trmport-
ation of freight on San Frencisco Bay and its tributaries, and
partioularly. specific rates between the cities of San Francisoo,
Oskland and Alsmeda. violate Section 50(d) of the Public Utilities
Act. An order is sought from the Commiséion requiring defendants

to coase and desist from tontinuing the alleged unlawful operations;

&lso an ordexr suspending and.cancelling Warren Transportation Com-
peny Freight Tariff No.2, C.R.C.No.2, insofar as that tariff names
rates £or the transportation of freight between the city of San
Francisco ahd the cities of Oskland and Alenmeda.

Case N0.2084 was instituted. Deoem‘ber 30,1924 on this
Commission's own motion, and in that case there was suspended
Tteme Noe. 11, 12, 18, 20, 34 and 50, naming freight rates between
the cities of San Francisco, Oakland and Alameda, published in
Warren Transportation Company Iocal Freight Tariff No.2, C.R.C.No.Z.

’ Application No.10841 was filed February 16,1925 by
E.E.Werren, doing business under the name of Warren Iransportation

Company, for a certifiocate of public convenience az;d.necessity to

operste vessels between San Francisco and other points on San




Prancisco Bay. including the city of Oskland. In that proceoding
applicant states theot in no way.does. it concede that it already has
1ot the right to operate vessels betweern San Francisco and Osakland,
but that the.application is filed to forestall any technical con-

clusion of the Commission that it has no legal authority to operate

between these comuunities.
A hearing was had February 25,1925, and all matters and

things beving been duly submitted the proceedings are now ready for
an opinion and oxder. | )

It is the contention of defendant that uunder the neme of
E.E-.Wgrren‘a.nd Warren Trensportation Company he bas operated vessels
on the inland waters of this Stste since December,1915. Prior to
July 27,1917, whex the Fublic Utilitles Ao_t was amendod.. it :ma no_t
necessary for vessels operating between points on the sald 1nland )
waters to file tariffs, unless the service rendered was regularly N
yerformed for compenmsation over regu.laz; routes. Following the
amendment of the law many small operators filed tariffs, but it was
not until the year 1920, when the Bay and River Boat Owners’
Association was organized, that rates Were pablished b-y. practibally
all of these small uregp.larly operated y"easela. It appears that
the defendant, E.E.Warren, became a member of the 2ay and River Boat
Owners' Association June 1,1920, when he yurchased the boat lines
opersted by & Mr. Frank Rossi. The tariff of the Bay and River Boat
Owners' Association publishoq rates applying only between points on
m Francisco Bay and points on San Joaguin a.nd Sacramqn?o Rivers
gouth of Sacramento axnd west of S'ﬁockton. Subsequently Warren
withdrew from the Bay and River 3oat Owne-ra‘ 4380 qiat{.on and pu.bl:ishod
his individual teriff, C.R.C.No.l, effective liay 1,1923, which tarifs
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established rates applying to freight transported between points om
San Prancisco Bay and points on the San Joaquin and Sacramento Rivers
south of Socramento and west of Stookton. This Tariff No.l was
‘cancelled by Warren Transportation Company Tariff C.R.C. No.2, effect-
ive December 31,1924, which is the tariff in controversy in this |
‘proceeding, snd particularly in connection with the items naming

rates applying to tramsportation between San Francisco and Oskland.

' There was evidence introdnced to the effect thet when
business wes offered service hed been rendered between Sap Ffanciaco
and Oaklend, ‘but there was no testimony to show that such service
was lewful and in complience with tariffs on file with the Com-
mission, as requived by the Pubdlic Utilities Act. Defendant, it
seens, recently operated = 'vessoll between San Franc’;.éco a.nd Ozkland
through an arrangement wWith the Alameda Trensportation éomfany; |
whereby the Zormer furnished the Service. collected the 'la'*tl:ter':ﬂ
Company's published rates, and retsined tach moneys ae ite qompén-
sation.  This manner of handling traffic under tariffe pudlished
by snother company is, ‘of course, not a lewful operation.” It also
appoé.rs “the operatioﬁs were cbnducted. wrder proper tariff "aﬁﬁbﬂty.
2o & pumber of months in 1922 and 1923, between San Francisco,Napa
and Tallejo. The evidenco indfcates that this ‘service was abandoned
bacause it proved unprofitablo. o

An e:chi'bit was Iintroduced by complaina.nt show:i.ng 't:hat

defendant had nede & number of triyps, Octo‘ber 16 to Docombor 3, 1924
from Sen Francisco to the Parr Terminals ‘and trmaportod ‘gome 655 tona .
“during those three months, ‘using & vessel under ‘contract to- purchase,
wiich wes later returned 0 the owrers. L -

- A witnesa for 't;}:e ‘defondant testified that the pr:lncipal
stéamship companies in Sen Francisco had been solicitied and that
they had offered substantial tonnage as soon &s the Warren Trans-
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por‘!:ation Compa.ny was competent 't:o mmish a proper Servico.- Thia
ovidence was met by complaina.nt s witnessos who maintainod. fhat
the Bay C:Lti.es Trans'oortation COmpany was rendering satia:factory
aerv'ice and that the tonnage in all pro'ba'bility.could not and would
not be secu.red. by the Warren Tra.nsportation company Thia apparont
.conﬂiot on the essential :poi.nt anolved. in the csse need not, I
think, be reconciled. ru.blic convenience and nocessi‘cy mast be
shown by dizect tostimony. I't: cannot be assumed to exiat becanao
of the statement of one or several persona thet 17 certain facil-
1ties are offered they will util.i.za them. In all caaoa the bu.rd.on
is on the applicant to show pablic nacossity. and it the:ro is a
au.‘bstantial conflict in the evidence it mmst be rosolvod aga:mst
hiin. This is required in order that the vomisaion ma.y aacortain
clea:rly from the record that pn‘bl:!.c necessity does actually ez:f.st.

Waskington et al. ve. Fairchild 224 7.5, 510. '

The record :Eails to 3how that defendan‘b a.‘c any timo haa
rendored 8 regu.lar gservice between San Francisco axd Oakland i:C
wo except the :Lllegal servioo performad for the Alamed.a. Transport-
ation COmpany It is clear that no tariffs were on filo a'a:thor-

izing defendant to per:form this or any Sther servioo betweon thoso

points on August 16,1923, as requirecl 154 amendod. paragraph &)
Section 50, of ‘the Public U‘tilities Act. Freight Tariff No.l,

C.R.C. XNo.1, 'oy its terms is parely a river ta.ri:t:t eﬁ.’ective betwoon
points on. the bay on one hand and points on the Saoramento and San '

Joaquin Rivers on the other hand.
I conolude and £ind, therefore, that neither E H.¥Warren

nor Warren Transpor‘ta.tion Compamr was’ a.ctau].‘l.y Operating vessola in

good :Eaith. ‘between San Fra.ncisco Oakland a.nd. Alamed.a August 16., ‘
1923 wndex tariffs law:mlly on file “with the Railroad. commiss:!.on’

and’, therefore, had no suthority wifhout a certificate of publ:!.c'
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convenience and necessity to publish in its Tariff C.R.C.No.Z2,
offective December 31,1924, any rates covering transportation between
San Francisco, Oakland and Alameda.

The items in Warren Transportation Company Tariff
¢.R.C.X0.2, under suspension in Case XNo0.2084, applying between San
Prancisco, Oakland a.nd. Alsmeda, having been publiahod without legal
anthority, defendants should be required to cancel such 1tems in
their tarif? on or before the 30th day of March, 1925.

Jo satisfactory evidence having been preaented that there

;lie public convenience snd necessity for the operation by Z.E. Wan'en,
'f."«:'domg business under the name Of Werren Transportation Company, Of
" a freight gervice between San Frencisco, Oakland and Alamedg.
application No.10841 should, therefore, be dismissed without

prejudice.

In these proceedings the Commission is not called upon,

and I 4o not assume here to pass uwpon. the legality of any of

defendants' operating rights to points other thean those botween
San Francisco, Oakland and Alemeda. |

I recommend the following foxm of ordexr.

These proceedings having boeen duly heard and submitted
by the parties, full investigation of the natters and things in-

volved having been had and basing its order on the findings of

Zact end copclusions conteined in the opinion, which said opinion
13 hereby referred to and mede & part hereof,

™ ™ In 7S EEREBY ORDERED that E.H.Werren, doing business
mder the nsme of Warren Transportation Company. cease and desist




A}

from the opexation of vessels as & common carrier between San
Prancisco, Osklend.and Alameda.
' . IT IS EEREBY FURTHER ORDERED that E.H.Warren cancel;,

ender ‘before March 50 1925, all rates contained in Warren Trans-
‘f‘;portation Company Tariff No.2, C.R.C.No.2. applying between San
. Francisco, Oakland and Alameda. ‘

, IT IS-EEREBY FURTHER ORDERED that Application No.lO84l1l
be dismissed without prejudice. ”

' -~ The foregoing opinion and order are hereby approved. and

- ordered filed as ‘the opinion and ordexr of the Rallroad Commission.

of the State of California. . , .
. Dated at San Francisco, California, tuis /7 o8

of Marech, 1925.

commissioners.




