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In the Matter o:! the A:p:pliea.tion 
of ~ R. CLJ.~. !or the eon-
stnction of a.. I>r1vato Crozzil:tg' 
ovor ?a.1l::-oe.d ?..1ght of "NaY'. , 

----------------------------) 

~~11cati~ ~o. 10980. 

E:al. ::t. Cle..rk. en :pro:p.ria.. :pe:reoJ:A. c. ~. Cor.nell for Pacific Electric ?~lWU7 
Com~~ and tor zouthe~ ~a.e1tie 
C~~anY7 Protestants • 

.. 
o ? ! !r ION. 

In this ~:pplica.tion. cd.er section,485-.:1. of' the 

Civil Code
7 

e:o:th.ority is a.sked. to CO!'.lStro.c:t a. pr1va.-te eroz2,i:c.g' 

~o1nt abo~t ono-q~~er of a milo $outho~st of tho ¢it~ of 

A :public hearing 

was held in this :ca.tter ill :=-0$ .A.Dgeles.. ~:ril 157 1925 • 

.b.l>PliCD.nt 1:::: the O1lller of So tro.et o~ l.and. eo:c.tc.1n1l:lg 

about 7. 2 ~cres. T".o.1c proZlcrty iz loea.ted bet\'1o'on pa.ei!ie: 

Electric ?s.il~y comJ(o.ny's. right-of-waY' o.nd. the ?C.cifie Oco~, 

Er..ctonding along tho :a.ilroa.c'l. for a. d.ict3.IlCC' of Gbout 1500 foot. 

Z'.o.e de:?tll of the :p:r:opor't~ v:l.ries from. 150 to 250 feot. Th"o ' 



:priva.toly Otnlod.. ZAere is no roact les.cl1.ng to c..:pp1i.ca.:o.~f 3 

proporty, ~=om any di=&et1~. 

between Eantington Bea.ch rod Now:por't 3eaeh. TAis 1:; a. J.~.1:o. 

C,or.:l:po.nyT $ 4o-~oot r1ght-of--:ro.y o.:ad the e.d.j oil:l.1ng 50-foot :1ght-. 
of-Wf)."1 of pacific ::lectne COt:lpaxlY. 

track electric rail=o~ over whi~ high speea into:urb~ ~erviee 

Prior to 1916 Southern ?a.eific: CO::9s:l7 ope::e.ted a. zi::lgle t::a.ek 

lino over its. rig::'t-o:-ws.y between :t;'e~o:t Bes.ch e~ ZCllt1ngtOll 

out opposite e.ppl1cc.nt? s ~::opo~y, :.:.:::ld. :b.a.s not, to da.to.. be= 

ropla.ced.. Soutj:,em ::o.cific Co=.pany mad.a a. eo:a:c.eetion to the 

and :bAs $ubseCLUe:ltly beon opers.t1Ilg o"':er s.bo't'o.t one-l:B.l:r mile ot 

~o roeore.· oJ:.OVTC. 

howover, that the souther.n Pae1tie co~~~ pla~$ to restore 1t$ 

t:::a.ek, in tAO' llOOX ~ture. At present there iz ocl.y one !::'e~g1lt 

:::.ovec.e:lt :per day over the southe:t'!l ~ei!ie. li:le. ,:(h1z t:r:a1n 

tr~vels Cot 0. slow r.::.to of speed. in tho vicinity ot the :pro~osod 

crossing. 
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:s;roperty, for the e.c:c:o:m:lod.~tion of e.:l orgn.rUzed club. TAO' 

Ap~licant o:fers to bear tho eost of co~t=uc~ing t~G croocing 

T".a.e use of the- crossi!lg is. to be rest:::'icted 

ro.1J.rca.d~ :;I.nd locked. Z.c.e=e is no cLef1:litc 11:l1t as to tho ntcloe= 

of ~e:bors of tho club ~t thiz time • 

.;..pplicant elc.1ms that vorce.:!. a:pplic~tion mz :w.de to 

jection on their pt..rt to the construction of such 3. ero$$illg', 

a.nd the.t tneree.f'ter a~:91ica.nt eonst:::"..let.lllover hie proltorty u",p to 

the right of w:J.::; line of 'pacific 'Zleetnc ?a.ilwa.~ com~SJ:l3" a. 

wooden roadW:l.7. but tAo. t o.fter til,.e.t ~ clono the verbal pe:rmi t 

At no time vro.s authority Zi"lell to t~e applica.nt tor tho eon-

that his a.l':Plieatio:c. to thO' Railroad. wo'Cl.d =equire 1nVe:;)'tigo.t1on, 

and that if the orossing were ~e:citt~, certain coDditiolJ.$ 

would be roauired. 'by the re.ilrooA. , ... 

heretofore constructed by him ae:ozZ its right-o~-way, 'and 
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eroezi::g oYer i tz right ot ";lay 30 as to o!lablo hil::l to cOXlIloet 

his wo-od.on rosdway vlitll. tAe st~te highwo.y ~e.joinUlg z~e. right· 

o! way on the ~orth. ~e ~~~lication ~lso praye t~t tho 

Ce:r:lI!lissiOA order ec.id cO::l'-'lllioc to eonztr.::.ct :.:.nd at all ti::les 

tlainte.1n such printe g:r3.d.o crossing :Ul a. gooe.. sa.fe Am :pas$.!:.bl0 

cond.itioll. 

Tho Southom ?e.ci!ic CO:::ll'any a.nd the I>a.ei!ie :::loe"tnc 

Compa.ny- s.:ppec.red a. t tAe :o.Ge.ri~ ~nd. protes.ted t:b.e iSZ'tlallce ot 

such an o:-dor by tho Co:n:.izsion on the groi.'U:ld tha.t the COl:ll:liz-

sion ha.s no jurisdiction. T".c.o~ filed. So ~ out b!"io~ vt.c.er()il:l it 

is cla.i::led thc.t tmdor seetiollZ 2581-2598. political Ceda t 301& 

jurisdiction O'V'er the openin.~ of ·ooth public ana. private road.~ 

is vosted in the ceara. .~! zu~e:rvisors of the county 1f.c.e:-e1n th& 

:road in. Cf.::.ostion ie loe&tod.; th:::.t ~ll roe.d.s· a.re public c..Dd. tAa.t 

there is no distinction bet~eell e ~ublic aDd a private road; end 

that zection 4S5a C:'i.V1:l Code J:..a.$. bean zupe::s.odod by section 2&98. 

?olitical Code t cos ~ended. 

I am not icpreszed witA the protestants' co~to~ti~ 

thD.t all rosets; :uzt be d.eeItad :p~bliC roc.de. In eort3.1n 1nst:::.nee3., 

So$ where one attem,tz to co:oAeI:l.:A the la:o.d of a.;c.otb.o:- tor his own 

private P"J...."':90zo, the cazes c1 tad. 'by proto-stentz. (s:b.erman v 'Ed.c~, 

sa CDJ.. 241; l!ontor~ v. C'l.lz1:.~t SZ Cal. :)07) 1l::ICtiesto clearl~ 

that the distinctton does not ~rovail. but to S~j that ~ road 

construe-ted solely upon one'" S own lsnd, vlith a :lore right to 

cross a railroad right o! way to a~tord ingress nnd egr~ss., is 

not ~ private roadseoQs to ~e to ~all ~y the weight of its ~ 

contr~ietio:c.. It co~d not be ~eetio~ed thct title t ~ossess­

ion tlnd control 0:: such Q. l'oc.d is ::..8 much in p=ivate ov:neX'zhip 



as the la:o.d upon which :1. t is located.. nor that the owner 

might not at will obstruct the wa~ and de~ paeaage to all. 

And this. I believe. is the ~1st1nct1on to be made between 

the different r1ghts outlined ~ sections 2681-2698, Pol1t1ca~ 

Code. and section 485a, CiV1l Code. The proceeding set forth 

in thePo11t1cal Code is clearly dee1gILed to eIlable the public 

o,utho:rit1ee at the l'eq'C.o2t of certain indiViduals to alter 

or discontinue an eXisting road. or to ,le.,- out a new road for 

the use of' the public generaJ.l:y. Section 4858, CiV1l C¢4.e. 

simply grants to one oWXling property along or through which a 

railroad paSses, a. means of 1l:l..gress to or egress from euch prop-

ert,-; it grants nothing but the :right to eros'S the right of w"''-. and 

vests in this Comnnseion the authority to dete:rm1ne the noo&8sit,. 

~or suoh croe.81llg. the place, manner .and. oonditions 'tl.%!der which 

it shall be c:onstro.eted. and maintained. and. to fix 8%ld aSSesS· the 

cost and expense thoreof'. 

From the eVidence presented, I SJ:l of the op1n1on th8.t 

the a.pplication should be grante~, and the following form of or­

der is reoommended: 

o R :0' E R .. ........ _--
Application h4v1ng been filed b~ Aal R. Clark for 

~erm1ae1on to construct a private orossing over the right of 

way tracks of :Ps,c11:ie Eleetric :Railway Company and over :right· 

of way of SOuthern Pacific Compan,- in Or8l'lge County, a :publi0 

heuing hs,v1ng been held.. the COmmiSSion being apprized. of 

the f&cts. tht> matter being 'Cllder subm1ssion and. read.y for de-

C1210n.. 
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I': IS EE?33Y O:aI)E?~:D tilat Jicrmizs10n be, and. it 

is Acreby gr~te~ to ESl E. Cl~k to con$~ruct a ~r1vate 

~acific Company in tile Co~ty of Or~ge, the een~r line of 

1855 of the surveyed line of esi~ Pae~fic Zlect=1e ?~l1~1 

Compa~'s track. S~id private croszing to be construeted 

subject to the follow1:lg cond.1 ~ions, viz: 

(1) ~e entire expense of constr.:cti:og end ::e.in-

taining tAc crossing shall be borne bj ~~p11e~t. 

(2) ~hc crossing ~hall be constructed no~ less t~ 

tv/ent~ (20) teet. in width and ~t an ~le of se'7cntj (70) degrees 

(~) per cent; shell be protected by s suitable private ~rope=tt 

zign end sj:w,ll in every wa::; ·oe made safe for tbe passage t~e:reon 

o! vehicles and otAer road traffic. 

(S) Applic.sn t shall ereet sui table gates on each 

side of said erossing, and shell kee~ Sai~ gates closei ~ 

locked st all ti::es excc);lt vt.'lc:c. a wctci:men is me1n~ine<1 e.t 
I 

end. the prevention of its use 07 UZlautb.orized ~er$OllS. 

(~) AJiplieeJ:.'t shall, within thirt:; (ZO) deys 'there- . 

after, notify this Comm1SSiO~, in WTi'ting, of t~e eo~let1on 

of the installation of said crossing. 



(5} If said erozsing shell not ~vo been ~t~la~ 

(6) T'Ae Co=ie$1o:o. rozo::veetho right to ma.k~ such 

:ruther ord.ers role:t!:vo to the loea.tio; e0ll2t:r:uet1011,. oport!.tion. 

right tIoIld proper a.tl.d. to revoke itz pOl"1r.iseion if,. in its 'j'o.d.g::lent,. 

tho ::;>ublic co.c.venience o.:ad. necessity d.em.and ZUcA ~cti.on .. 

Tho forog'o1xlg O~inion c.lla. Order a.:-e- ho:-e'b7 e.p:provod. 

o.nd. ord'e:-od filed 0.:: tho Opinion o.na. ordor 0:1: tho :'fl.ilroM 

Cocz:.isz1on of the sta..t& of california.. 


