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PEFOXE TEZ RAIIROAD COICISSION OF TED

In the Matter 02 the Application ‘

of BEiAS R. CLARXK, Zor tkhe con- Applicetion Xo. 109€0.
streetion of = Private Croszing ‘

over Railxroad 2ight of TWey. |

Fal 2. Clexk, en propris HErcons.

C. W. Cornell for Pacific Zlectric Rallway
Company ond zor Somnthern Raclific
Comnany, Rrotestante.

SEORE, COIIISSIONER. | L

02IXNTIQON.

In thic =pplication, wader Section 485-3 of tne
Civil COde; anthority is acked +to coastruet &« private crossixng
over vacific Tlectric Ralilwey Company’s right-of-way and track,
and olzo seross Soushern Pecific Compeny’s right-of-way, &t o
noint gbout one-guarter of & mile southoast of the city of
Euntington Beack, Orsuge Cowmnty, Coliforals. A pubvlic Zearing
was hold im this matter im Tot Angeles, April 15, 1.925. |

Applicont 41z the ommex of & tract 02 land coantaining
about 7.2 ucres. Tais property ic located between Paciiic.
Blectric Reilway Compony's right-of~way ond tae Pacliflic Ocoan,
oxtonding slonz the »ailroad Zor a digtance of =mbout 1500 Leet.
The depta of tke property varies from 150 to 250 feet. The

srocts of lend adjfoinfing applicant’s propexriy =4 either ond are




privaetely owned. There is no road leading o tpplicant®s
propexrty, Zromw any dirzectiox.

Tae Stote Eighway Departmont has recently completed

the paving of & 20-foot zirip within itz 100~foot right-ol-way

boetween Euntington Beach md Noewport Zeach. This iz & linxk in
the new state highwsy betwoer Oxuaxd exnd Caplstreno. LpplicentTs
property is separated Zrom the ctate highmy by Southern RPacifi
CompanyTe 40-Loot right-of-way and ‘c’:g.e el joininy 60-foot Tight-
of-wey of Pacific ZTiectric Conpany.

Paci®ic Tleciric Reilwey Compeny Opcrates wpon &
private right-oZ-way its so-called "Jewport Line”, & single
track olectric railroad over whilca 3igh spoed méemban seivice
13 mointained, wita 2 total of 30 moxmol train movemerts per &zy.
orior to 1916 Southorn Pacific Compaay operated 2 single track
line over its right-oZ-wasy hetween Wewport Boach and Funiingtom
Beack, but during the bigh water of 1916 Ithls tracrz wes washod
out opposite spplicant™s pxoperiy, el m.s ndt, ‘t:vo da.tq, beeca
replaced. Southern Pacific Company made & conrection to tre
Pacific Tlectric line «% cither end of the section woshed out,
exnd bas snbsequently 'becn: opdra‘.:in@ over abowt one~kal¥ nile‘ of
paeific Tloctrie Reilway CompanyT™s trecz. mhoe rocord Shows,
Lowever, that the Southorn DPacific COmp#ny plaze to restore ite
track, in tze near future. AT preseat tkere i1z only ono Lrelgnt
zmovement per day over the Southexn Pacific line. ﬁ‘b.iz train
tvavols ot o clow rate of speed in the vicinity 02 the proposed

grossing.

Appiiczat proposes O construct & beach resord on kis




vroperty, for the zeccommodation of en organized club. The
proposeld crossing iz to 222078 & means o2 ingrozz to or egress
¥rom tho propexty, Lor applicant oné mexmbers of tae c¢lud only.
Epplicant oZfers <0 bear tho cost of consitruecting tize crosc
ant proposes to orect gates exd zmaintain 2 wotchman at the crose-
ing at hiz expexncse. Tae use 0r the crossing iz to be :estricfedv
t0 2énit only applicant and members of tke club. Thexn tre watch-
men L 022 quity the getes will be cloced %o vraffic over tae
rallread, spd locked. There 13 no definite 1limit as to “he nuzber
of mexbors of tho club at thiz tixe.

applicant cleims that vorbel apﬁlication.wns zedo to
tae rallroad companies for troe constrﬁction of thlzs ¢roscirng,
and Yot verbel assuraace was given tnet there would be no ob-
jection on their pert Yo the construction of suck & croscing,
and that‘thereafter applicent construcikover hic prmoporty up to
the righkt of way line of Pacilic Zleciric Rallwey ¢ompany a
wooden rosdway, but that after thet was done the verbal permit
vas withdrewn and the applicanx notified in writing to Vhat
of%0ct. The Paclfic Tlectric Rallway Company representc trat
2%t no time was authoriiy given +to the applicoat for the con-
struetion of this crossing, odut thaet applicant wes edvTiced
that iz application to the 2ailroad would reguire investigationm,
and that 4if the crossing were pexmitted, coertain conditions
would be reguired by the railrood. |

Troe application prays Xor an ordoer directiny the
southern Pecific Compexny to permit applicaat W use the crossing

nerotofore conciructed by nim serozs its rigat-of-wey, and

directing the Pacific Zlectzic Reilwey COmpaéy to completo the

e




crogsing over itc right of way 2o asz to enable 2im to comnnoct
iz wooden roalwey Witk tae svtate nighway adjoining z2id »ight.
0L way on the noxtk. Tre a.ppli.catipn also prays tzat ‘ne
Commizsion order scid companios to construct und at all times
naintein such private grado crozsing iz & good, safe ani passeble
conlition.

Tho Southorn Pacific Compeny axnd the Pacific Zlectric
Company appecred ot the searing snd protested the issuance of
such an order by tae Commission on tke grovnd that the Commicz-
cion nes no juriscdiction. Troy Ziled ¢ jolnt boxlef wheroein iIT
is claimed thet undor sections 2681-2698, Political Code, cole
jurisdicition over the opesing of botk pudblic and privale ro2ds
{s vosted 4in the board 92 supervisors of the comnty weerelin the
road in guestion is located; thet sll rosds are public cnd that
there it no distinetion between & pudlic and & private roed; cnd
that soction 485a Civil Code nas been zupersedod by section 2698,
Politicel Code, oz smended.

T em not impressed wita the protestants? contextion
+het 21l rosds must be deemed public roeds. In cortain Instonces,

&2 where one attempts to condemn the land of anotker Zor riz own

private purpose, the cézes cited by protestents (Sherman v EZuick,

%2 Col. 241 Montorey v. Cuskinz, 83 Cal. 507) 4ndicate cleaXly

tnet the distinetion does not prevall, but to say that o Toad

constructed zolely upon ome T £ own land, with & mere right to

eross & railroad right of way Yo sfford ingress and egress, is

not o private road seens to me O all by tito weight of its om
contradietion. It cowld not be guestiozned thov title, poscess—

fop ond control of such & roed iz ze mueh in private omorship
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as the land upon which 4t is located, nor that the owner
night not at will obstructythe way snd deny pazssge to all.
And this, I believe, is the distinction to be made betweoen
the different righte outlined ir sections 2681-2698 Political
Code, and section 485z, CLivil Colde. The proceelirg set forth
in tho Political Code is clearly designed to erable the pudlic
authorities at the requost of cortain individuals to alter
or‘discontiﬂue an existing road or %o lay out & new road for
the use of the public gererslly. Section 485a, Civil Cole,
8imply grants to one owning property along or through which a
ralilroad passes, a means of ingress to or egrese from such prop-
exty; it grants notking dut th@ right to cross the right of way, and
vests in this Commiseiorn the suthority to determine the necessity
for suck crossing, the place, manner #na conditions urnlder which
Lt shell be comstructed and msintained, and to f£ix snd assess the
coet and expense thereoZ.

From the evidence presented, I am of the opinion trat
the application should be granted, and the Lollowing fLorm of or-

dor 18 rocommonded:

QRDER

Applicetion having been f£iled dy Eal R. Clark for

pormiseion to construct & private crossing over the right of
way tracks of Pacific Electric Railwey Compeny and over right
of way of Southern Pecific Company in QOrange Comnty, & public
hearing having been held, the Commission belng apprized Qf
tae facts, the matter being tnder submiesion snd resldy for dew~

¢clelon,




I7 IS EXRE3Y CRDZRED taat permicsion be, and it
is heredy granted %0 Hsl E. Clark to conmssruct a nrivate
orogting at grade &eross ne right of way and trecks of Recific
Zlectric Zpilway Company ond aeross tze right of woy of Southerz
Zacific Company in tae County of Orange, the center lire of
Zaid crossing to de loccted approximetely &t Sngircer’s Siation
1855 o the surveyed line of sefld Pacific Zlectric Zailway
Compeny's track. Sgid privete crossing o be constructéa
subject to the following conditions, viz:

(1) Toe entirc expense of constructing nd mein-
talning the crossing skall be borne by upplicant.

(2) The crossing shaall be constructed not less toen
twenty (20) feet irn widts and ot an engle of szeventy (70) degrees
o The railrosd snd wites grede of approach not greater Then sixz
(&) per cont; caell be protected by e suifable privete propexty
'sign end znall ix every way v¢ mede safe for the pessege tzereon
0% veaicles and other road traffic.

(3) Applicent shell erect suiteble getes on caca
elde of sald cerocsing, and skhell keey said gates closed opid
locked ot 2ll tizmes excepst ﬁ;en & wetcizen iz meinteined et
the expense of applicant Zor the »rotection of the crossing
end the prevention of its use b7 unautnorized persons.

(4) Applicert snell, witain tairsy (20) deys <bere-

after, notify tiols Commizsion, in ving, of the completion

of the instellation of said crossing.




(8) If =aid crozsing shell not zave been installed
witkin ono year from tho date of tris oxder, the auvthorization
borein grunted chell then lapze axd bvecome void, mnlesec furthor
tine iz granted by su sequenﬁ oxder.

(6) The Commission resexrvesthe right 4o moke such
fuxrther orders reletive to the location, constrﬁction, operation,
meizntenaunce zof protection of czadd croscing as to i3 mey coem
right snd proper and to revoke its permission 4%, itz Judgmenst,

tho vublic coavenience and necessity demand such action.

Tho foregoing Opinion o2d Qrder are herebdy spproved
and ordered 2£iled oz thoe Opinion anld Ordor of the Rallroad
Commizcion of tize State of California.

For all otier purposes thisc Order chall become
erfoctive twonty (20) dayes from end cfter the date hereof.

Dated 8t Sen Treneizeo, Califormia, this 20 /

doy of c§y30u4 : 1925.
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