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SEFORE THE RATIROAD COMMISSION OF TES STATE Qf CATIFORNTA |

= ORIGIAL
Talley Building Materia; _cQ. . @ m

Conplainant,

V. CASE mo.' 2135

!

The Western Pacific Railroad Company,
The Atchison,Topeka & Santa Fe Rallwey
COmpam'

sl e St s N N NV N N

De;’end.a.nt,.

3Y. TEE COMMTSSION:

OZPINION

Compledinant is engaged.' in the business of selling
wiléing materials snd supplies, with its principel place of
business at San Jose,Californic.

It is elleged by complefnt Tiled June 17,1825 thet
on the sssumption that the rate applicadle on Lire brick from
Richmond. to San Jose via defendants' lines was the same 23 in
enea..t via the Southerz Pacific Company direct, compl«inant
shipped two carloads of fire brick from. Ric-hmond %0 Sen Jose
vie d.erendanta'”lines. . Taere was 2ssessed and collected. & rote
of 81 cents per 100 pounds,pius o switching charge of ‘32 70 per
caxr _on the shipment moving Jaawary ll 1923 and a rate of 107
cents per 100 pounde, plus & switching charge of $2.70 per ca.




or the shipment mov:!.ng‘ June 1, 1923.

The frezight charges on the formexr shipment were paid
oz Jemmary 22,1923 and ox the latter June 9 192.5. frhese ‘ship-
menté were reglstered with the Commission on May 20,1925", our
rile I.C.32942, thus tolling the statute of limitation on the
saipment moving June 1,1923, but as the statute of limitation
was not stayed on the shiyment moving .Tanuaz—y 11 1925, th:Ls
| Commission is without power to give comsileration to that ship~
nent, ..nd no further referemce will be made thereto.

" Repa.re:tion only is sought. Rates will de stated in
cents per 100 ;pound;s.

The lamlly a.pplica.ble rate on the shipment moving
Jeze 1,1923 was 2 combination rete of 10% cents made over San
Froncisco, the route via which the shipment actmally moved. The
factor from Richmond to Sen Francisco was 3f cents, as p'o.blished. |
in Atchison,Topeka & Sante Fe Railway Ena:ciﬁ 12375-C, C.R.C. 496,
end 7 cents San Franciseo to San Jose, =3 published in Western
Pacific Railroa.d. ‘I!é-rif"‘ 36=F, C.R.C.257. The awitching cha.rge of
$2.70 per cer was applied in error and resulted in a siralght
overcharge. ,

O tae date this shipment moved, there was concuxrently
ir.x‘e:r:tect a Tate of 7 cents on ﬁ.ré brick Lrom Richmond to San
Joze vie the Southern Pacific Company direct. Defendants -
sequently established, effective March 31,1925, in Stpplement 22
" to :Paoi:bio Freight Teriff Bureaw Tariff 34-3 » C.R.C.329, a rate
oL the same volume a.pplica.ble' viz Qakland, the Southern Pacific
Compeny scting as 2 btridge cerrier at thet ‘pcint',' defendmts ha.ﬁng

2o physicel commection at Oaklanmd. It is stated in the complaint .




that defenlants’ failure to publish this rote via Oeilend prior
to March 31,1925 was due to their imability to soomer meke suit-
é.'ble arraxgenents with the Southerz Pacific Company wherebdy the
latter line would perform the switching service at Oakland.

Defendants have signified 2 willin@:.e:is to meke #cpa::-
ation sljustment, and admit that the rate of 10& cents a.sé.essed.
on this shipment would have beex unreasomeble had 1t been;‘phyzic-
8lly possidle to have forwarded the shipment via the route sub-
sequently es’ca.b;iai;ed.. (rhererore,' under the is’a'aea as they now
stend, & formal hearinmg Will bo unnecessary. |

Tpon consideration of all the facts of record, we are
of the opinfion and find that the rate a.gsessed Lor the transport-
ation of ome carload of Zire drick from Richmond to Sen Jose,
moving on Juze 1,1923, was excessive under the circunstances and

corditions then existing, to the extent 1t exceeded the Subse-

qaehﬂ&establishéd. wate of 7 cents via Onkland.

‘We Loxther fLind that complg.ina.ﬁt padid and dbore the |
ckarges on the shipment inm question 2zd has been Gamegel o the
amount of the diZference bo twéen the charges paid at the laivm:!.y
epplicatle rote end those that wouwlé heve accrued ak the subsequently
estadlished rate of 7 cents, and is emtitled to reparztion. The
compleinant should submit & statement of shipment to defemdant Zor
cbeck. Shouwld it mot be possible to Teach a.n"a;gifeeﬁeﬁ'ﬁ 25 to the
amount of reparetion the matter may be referred to this Commission

" for further attemtion and the entry of o supplementel order.




This case being at issue upon complaint and answer
on £ile, full mvesfige;tion of the metters and things involved
having been had andibasing this oraér on the :indings'oryfact
and uhe conclusiona contained in the opinion, which safd opinion‘
is hereby referred to exd made 2 part hereof,

IT IS EEREEY ORDERED that The Wesiern Pacific Rail-
road Company and The Atchison,mopem & Sa:a.vai?e Ra.ilway company,.
according 23 they participafed in the t*ansportazion, be, and
they are, hereby authorized eaxnd directed to refund to complain—
ant, Valley Building Vaterial Conxpany, all chargea they‘may'haxe
collected in excess of 7 cents per 100 pounds for the transport-
ation of one carload of fire brick involved in this proceeding,
shipved irom.Richmond to S&n Jose on Jure 1,1923.

Dated at San 'ﬁ'ra.nc:!.oco Califomd.a, tmis 26

oy ot Uoilpdee , 1525

ociwo

CbmmISsioners.




