
In ';ho l.:ntter of :110 Application of 
EENRY SMI~ for certificate of ~ub11c 
convenience and neoessity author1z~ 
the operat1on of an e.uto:r:loblle truck, 
line as a. common carrier of freight 
between FresIl.o. SUltana, Oroe1.~tlor. 
,Yettem and Orange Cove. 

ChaS. A. Bock. for Applie6nt. 

) 
) 
) 
) A~plication No. 11000 
) , 

A. T. Luee end Normsn E. Asp7'for At¢h1s~, , 
Topeka. 8: santa Pe Ra.11wa~ Co., hotestsnt.· . 

?obt. N. Thomas, for ,Sehmidt Be Emich,. PrOtC3ttmt3. 
E. E. E:ardvdek. tor Freono, Orange Cove, Auto Line. 

Protestant,. 

:BY TE:ECOmaSSIOE':' 

o P IN I ON 

In this proceed.ing :C:e%l%'l" Smith s,eeks ~ eert1fie-a.te of 

~ublic convenience'and necessity pe~t~tng the' operation 
, " 

of an· 8.utomo'blle truckl1n& a.S So eOmI:lon c8rrier of freight . 
, . 

between Fresno, S'Oltana, Orosi; Cutler, Yette:n, Orange CO"re 

and inter=ed1ate po~ts. 'To perform this eerviceapp11cant 

Will use one 2-1!z-ton Ger~ora. truck, and.' vl.Uloperate' one 

, rotllld., trip d.aily. lee:v1ng- Fresno' at 10:00. a~'zn. a:c.d ,reaching , 

Orange Cove. the most d1's t ant POint,. at 2:30, :p.m.. :Setv/e'en 

Fresno.a.nd'the pOints named. s.·re.te.of.20 eenteper 100 

potmd~ is proposed, au·ojeet to a minimum. charge of SO', cents. 

A publiC hearing was conducted. by ~er Austin at 

Frosno on July S, 1925. wllen evidence was offered,· the me.ttor 

was 3ubm1tted.snd it' 1e now rea.d:Y',for decision. 

1. 



'·"-!'ppl1es.nt-.:tGst1:f1ed.. :that 1n"J.:92Z ',:he "1'1U'eha.3ed..,th:&~: "', 

operat1ve::r1ght between these POints from F. ~~ Em1eh. a. 

::lemberot the~f1:rm of ·Sellm1d.t· & ',Emicl\·,. vto.o- ~·;the~e:to~ore 

opera.ted. the:·l1ne·Ullder;~A;o;ert1t1~t&:·frt,)m'.·th1s::C0m:n1ss:t~on •. ' , . . 

Appl:1.csnt ::'did ';not,','see-k, the·.·Comci8s:1.on,~ s .:,~pp~ov8l.;·:~f:,:th1'S 
r '!' . . ~, 

transfer, he $tated~ becauso of Emich's fl,swsnce that th1s 

wa.s' 'll:OXleeeS3~~.mor,.eover,:~:t:;,wa.s, ,tmders.t.~~.:.tl'l.a.t.. Em1:0:~ ~ta.d·.'·,: 
, ' . . ~ 

~. "tJ.D:3*n~~;~y;:~~ppl.1~~~1o.n.~~~r·~3,1;~ a:p~r.o~~,.';"":Slll1.t,h:;,~~"~, 

. era.'tedthe ~l1nt(, ~tU ·.j..F,ll. ').',925,:, · .. \"J1lell:,·he:.:~1sc~ont1nued.~~u~n~,·v;:; 
. ·r .. "". f ., • . '. ' 

learn1:ag: t~t '~8 Op~~,S.~1~ns wer,e ::UUl.SoWful ~,,·,.,:S:e. s~:t~d.:;:he.,::had-
" . . 

1nt;er.~e:W~d mer·chs.nts ;s.long the' route. Who expressed. e. need. 
" • ? . ' " ! 

. , . ' 

for 'tb.e: "tra.ck·;·serv.iee· •... ". -','- ,.,",. ,"'" '" ',' " "''-'', ", . ,', .. """~ 
~'. .,. '.. .'. , ,..... .... ~. '. \.' 'f"~ . ,. ,,' .' , "" .. , • 'J. w·. .." , .'..... ' , ... ,.,1 ".". 1..._,'. '., ...... . 

... ~!ro .S;h~:W'~~1l·,;.neo,~3$:;t1.:fo.r :;:the::. ~.ex:viee:, app11~~_'.:e~.e4.-;.:; .. :', :',' 
, " " , ' , 

five merc.~t3':!X:~~'· .. ~,ange·: .C.o:v:e .• ,,·Yet~em.:snd.:"~C:.u~ler, ... s;ll·;o.t':::, .... :'. . .' . ,. 
'r, . • 

whom::":were,:s~bs.~an~;~:,,,~~pp~.3 -::.:, In,;,g~ne.r,sJ. ~.:they.:;.t~,~-;~f.1~.::,~': . . " ... " . . . 
the.t. rs.1l:.'sJ;1~men~~ ~,,~om. ~esno "the."~3:p.'Ql"e~:,,:,_0;~:.,'th&1r.:?~ppl;1"~S,. 

, .. , < • 

, . 
Were delivered s,'Q.¢ut.·t:bree '. to, five . .'days ,e.f:ter ··.the ~or~r..s.<b.e4 " -,-. 
',,~ '~,'" ·r ••• _"."'«'" .. " .• , .. ,~, ' .• ,., ..... ,', ........ A·"'r' '".".~ ,~,,,,,,,., ".-,P,., 

be,en:plac.~,~.~:,:~u~~·:~~1llg, ~.l,t,~. e9~.s.~, ,o~., ~~p~,~~t ?~s. ::.ope:t:~;.~~ 
,. 

ollly . one d.ay.".v.as reouired., to . eom:ple:te ·d.eli. varies... ...yOn·,~ ., , ." 
.' , ,." ~ • ...... ' .,~ ~... ,'....... • . ... ...... "J '. • , ' .... ,n'to "r .. ~ '" ' ~., "" • ',' ,. .." •• " .... ,.. . .. '.'''' , 

oeeas10~.the; truok dr1ver.took,thoir.ord.ors.a:o.d. ·.llad~·::them "'" ~ 
", •... ' ... ~~ .• , •.• ".~~.' ••.•• ', .......... " s, .. • . • ,1 •• ,._. ~" •••• ,.: •••• , ......... ,'". ,J., _', ..... ~ ..... /' •• 01 ... ' 

filled. ,at FresllO-.,IJJld "de1·1 vered. 1mmedUJ.t~Js. •. · Some o~-,.thes.e_;-
p' ; ~ , ~ ,.' ..... '...... '. • • , .. ' . '", _, ~ • ~ .~, , ." "'." ,"_ r •• -1 ,' ....... 

vl1tnoSses. .·testified .they.',would hanna suc~·. sllipccnts-;,1n their 
, , .., I. '" • " # _, ... , ." " '.' I. .~ ~, , < '" "'''- ,.... 'r 

ow.c,·trueks. rather ~tllS:o., ps.'trolli,ze·th& railroad. •. ,I • .• ',0 ." .... ~ 
<. ,':.' ,.. ~ .... '#, .. " .,,:,\ ~ ..... ... • •.• ,II .... '. ". •• c • ~'~ ...... ~~ ••• ',,- .'- ',. :": " " .. ' .- _. ' ,." .... 

..... '''~ 

.. ~1ng,.~he,~-;. $e~on_.:tb:~S:·d.elc.1.:~g .e.ggrfl,~a.~~.,:t>y:. 

the1r1na.'blli ty ,,::to ., have ~3h1pmen ts ::promp:tlY. tra.ns.!err~d".:tr.om 
• .. ,..,.. 'f' ~ '''.p' "~ ... ,: ~ • ' ~. ' .. , ; .. " . ~.' . '. ' '''" •. • ') •. _ .• .. 

the: ... freigh~: dep.e>:t •. ,: th~:;lo:caJ.. .d.rs.y:nGn,~'p.e1ng,;:thetn enga.g~d: ,1n~ :::, 

Aata.1l:lg·fru1,t ·.,and. :prod.ue~. The tra.ek,·ratt)z,. ·it .vra.s.,s:ts.ted·,. .. .,. . _ . .•. • . ,.... ,." .' ~ " , • . . ~ -" . ..-' _ . '" ~,.. _ ; _. .. ' .•. '. ',...If' .I~. 

~e .. lowe::, tb.8Jl "the: co~'b:1ned,,:r:e.1l '·a:c.d;.~drs.ya.ge,. charges'.': .'App11-' 

cant'also ·called.;a; represents.t1ve:'o'! the,'J"ll1on T:r:u,ek.:Tel:m1"aJ 

s.t·:5'resno'. who stated ~equent 1nqu1r1es 'were msde- 'by Fresno 

Wholesal'e .. ~desl;e%'s·,--"!or .. ·tr:tz.ek:::$erv1c.~."~,, ,the:po1n~s. ,1n ques.t1on. 
I .- ~ ,. J', ...... ".... r 



relate! prineipe.lly to the :pur:Pol"tecl. transfer -to: Sm1 th,. 1n 

1925,. o~ theo:per8"~i v.e :right betweo:c. tho pouts in'V'ol ved. 

herein. Yr. - Em1eh etat~ ths. t Sm1 th and. not Emieh 1mctertook 

to obtain the C0:om15si0~'s approval o:t this tr~er. To­

corroborate this' statemen~ he produee~ an 1nst:ttment,exeeute~ 

at the time by both Em1ch and Schmid.t. pu."'Port1Dg. to guarantee: 

to· Smith "the- full rights and privileges to use tho t~ek 11n& 
. 

to SultaJle..,. Oros! Slld. Ctttler.'" and oontain1 ng ::. pencil nots.-
~ 

t1o~ made by Smith when the document was de11vere~ prOVid-

ing that "'If not transfer8hl~, mone7 down refttnded.~ He 
. -

stated this alteration was made to secure to. Smith the retur.n 
- -

of'- his money should he be 'UXlS.1>le to o1>te.:tn a:pprovs.l for the 

t%'S.Il3~er of the cert1f1e:.s.te.. hotestsJ::tt'2 counsel.,,_ .d.uring· 

his oro3s-cX&lI:iD8-tions 0'£ a:ppl10ant sought, to impeach' h1m. by 

referring to the latter's test1mo~ given upon the hearing 0'£ 

Case- 2091, where, it is co:c.:te:c.d..ed. Smith admitted that he-. 

h1mse~, would secure a permit. :But as we read the trans­

script of that ease,. Smith teatif1ed, as he did 1n this eas~. 

that Emich was to eoeurc the perm1 t.. Hie statetlent to the 

effee~that "I was to got 1t,.~ relates merel~ to his·undor-
, ... 

etand1ng that he was. to obta1n the operative rights f'rom. 

:Em1eh. %lot that he was· to ma.ke application to the C0m.13s~O%t. 

Thi3. 1%l.terpretat1on. 1e consistent VIi th his previous 3ta.tement., 

a.t tbs.t heeJ:ing. that Er:l1oh ~ to secure the permit. 'C'nd&r 
, . 

the record 1n this oa30, we believe that we mnat-neoesasr1~ 

:reeo1 ve :tn -lavor of s.pp11csnt the oon:f'lict between hiztes.t1-

:mOIIY and. the test1mO~ of ~ch.. 

We believe tho eVidence discloaec a need for the ser-

vice proposed b7 s.ppl1oant. Although we-take ~ud1c1al not1co 

of our order dated Jul:r 10, 'l925, (Decision Xo. 151.6$ 1n 
.. 

Case No. 2091) eancell1:cg and revOking the operative r~ght8 



I ' 

of Sehr.Ud.t, &. Emich o.nd each o:! them. over t.he territory 1n 

question. novertheloss our deoision in t~~: 1net.snt proceC'd­

ing is not pred.1.eated. on the involuntary Wi thdraweol' of these 

protestaXlte. from the field .. it 'being our o.:Pin1on'tha.t the' 

record 1:0. thl.$ prooced1J:lg in itself justifies the grant1:zlg o:! 
" 

the cert1~icate $ought_ 

Upon fnll conz1deration of the eVidence. we ar~ of the 

op1nion and hereby f1nd. as So fact that publie convenience s.:oa 
necezsit7 require the operation by Xenr,r Smith of an automo­

tiv~ truck service for tho trsnsport4t1on o! freight as a 

¢Om:lCD. carrier between Fresno.. on tho one hand.. end. Sultana" 

OrOSi. Cutler. Yettem and Orange COve s:o.d. 1:a.te:rmed.1a.te po1nts .. 

on the othor hand. An order ~ll be entered aceordi~ly. 

ORDER 

A publiO hea.r1IJg haVi:ag been held in' the e.bo'V'e anti tle~ 

e.pp11oo.t1on. the :na.tter ha.Ving been dul7 submitted, the'Com­

mission be1ng now fully advised. tmd basing ite order O:l. the­

findings of fe.e.t which appear in the Op1n1on preceding this: 

ord.er: 

~~ RAIL~OAD CO~S$ION OP ~EE ST~E OF CALIFO?NIA here­

by deolares that public oonVOlUenoe and neoees,itirequ1re the­

opers:t.1on by lIemy Sm1 th of an automoti'V'e tnck service for 

the- trans.portation of freight as So eom:non ca.rri~r" 'between 

Fresno, on the one hand. and Sulta.ne., Orosi, CUtler" Yettem 

and. Or~e Cove and inter.mediate points. on the other hand. 

IT IS ~~:~y ORDERED that a oe~ifieate of public con­

ve:c.1enee and necesSity be a.nd th¢ $$me is herebY' granted 't¢ 

Renr,r, Smith ~ oporate the service hereinabove descr1~d" sub- , 

jee~. however. to the folloWingoondit1ons: 

1. Applicant shall' file his vn:1 tten aeeepta.:a.ee o:r 

5. 



the ccrtificate here~ granted within So period o:t: not 
to exceed ten. (10) da7s. from dAte hereof; shall :tile, 
in duplicate, tariff of ratos and t~e schedules Vt.1.thin 
So period. of not to exceed twentY' C ZO) days from da:te 
llereo!', such tariff or rates snd time schedules to "o.e 
identical W1 th those atta.ehed to the app1iea.tion herein; 
and shall commence operation o':!'" said service with1l1 8-
:period of not to exceea:. thirty (SO} days from ute 
hereof. . 

2. ~e r1ghts s.::ld pr1V11eges herein authorized may 
not be diseont~ued. sold, leased, ·transferred·nor 
assigned. -:m.l&ss the writ:ten consent 01: the Ra.11roM Com­
misSion to such d1scont1nu.a.noe, sale, le.aze, trall'Sfer 
or assignment hes first been 3eo"llred. 

s. Xo vel:.1e.le mq 'be o~ated 'b,. a:pplio,ant· he:r~ 
unless such vehicle is omled. by sa.id applicant. or is. 
lcssed 'by h1m under a. contract or agreement on 4 basis 
sa.tisfae.tory to. the :Rs.il%'oa.d COmm1seion. 

ror 8.11 purposes, other than here1:oa.'bova stated,. the 

effeotiv.e date of th1s order shall be ~ent:v (20-) d.qs fr~the­

date hereof~ 

,.(")De.ted at Sa: Frane1l1co. Cal~O:rn1a, th1s /4f aq 
. of· uJd0/· ,1925. 

~·~tz,/ . I • 
, .~ . . , . 

• 1 ". • J,o r'O .', • • .0" 

• '.i 

L·~.· 
. \' Conmassiol'len.·· 


