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SEFORE 'TEE RAYIRCAD. COMWISSION CF THE STATE OF CALI

C. N. Turnexr Peitroleun Compony,
American~isiatic Petroleunm Compony,

Complainants,
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Paclific Electric Rallwoy Company,
Southaern Pacilic Company.

Defendents.
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2.E.Cormichael and Glensor,Clewe,Tan Dine & murco..ue,
dy F.w.Teecotte, for COmp ainents. \

C.7.Cornell and G.7.5quires, for Defendents.
SQTIRES, COMMISSICNER:

QRIZIQ

Comploinants are corpom‘ciond énga gel .m ‘che business of
pz-o&ucine;, uying, ..ei‘inina, blending and sell m.g petroleun 2nd
. petroleun procluct;, with their principal place of buéiness et Tos
irgeles,Californie. - | .

By complaint filed. April 11,1925 and .oxmended Aue;ust 19,1 °25",A
24 15 clleged thct & switching charge of £2.70 per car cosessed by tne
defendants, in aldition to the lize kol m‘be..., on ...ni.pman‘cu of |
vetrolews fuel oil frox Basy Long. Beack and S.z.gna..‘. E4lL to vol’cv.on

iuring the period :Crom December 27,1922 to -"‘e‘omwy 15,1925 '"";*"

opplicable, under “$he turi*fa lowfully on Tile with tis Comm;so¢on,f?'

LY

2nd trot the scid switching charge s._ox.ld. have deexn. e"r>.,<>roetd. oy
d.eiend.:mt, Pacific Electric Railway. ...t i... -‘*u:rther _.:....egea. tn«.t .x.f
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the Coxuisslon finds the cforeszié *'v'itc’*ing crargs to hove beex
lawfully applicadle, then we axe asked %o declare th_-u the adjust-
zexnt was wnduly d.iscrimimtory %0 comploiznants and watly rraferenticl
to compleoinexnts' competitors '.’..oce.‘céd. at Soz 2edro, Viiainston;
2L Seguxdo, Z1 Segunlo wharf cnd ot ner o0il shipning points in oonthem
Californiz, and in cfiher event %o awerd reparation.
Signal 8L11 and Zozt Long Beach are points on the
..wa:r in whot Ls lcnovm 23 the .:ign::l 211l oLl wmxolucing
section. Coltoxn is loczted on the RPacific Electric Rodilway,
Soutkers Pacific Compeny, .f.'bchi'von, opeka & Seuta "‘é Reilway, and
Tos Angeles & Salt Lake Railroad. |
Coxploinents! shipments consisted approximately of 2000
e oi‘ e‘.L oi:!. and were lozded at the rocks of the Hursh Ré.*.’i::ery
t Sigmal .-:5.1.... The cars were waybilled Irom Zast Loxng zeack and
were ro’uéed. vie xXx Pacific Tlectric Railwey to ,c:olton,‘fj.'or delivery
%o the Coliformfe Portland Cement Company. The latter ‘mdustry wes
cxd st411 ie served by Yhe Southern Pacific Company ::.na tae - Atekison,
Topekn & Samta Fe Roilwey Compeany.  Defendants sssessed ond
collected on these shipmenbs prior o December 22,1924 their line
hawl rotes of 8 cemts per 100 pouxnds, and 7 cemts thereal ‘ce.. pLus
- £2.70 pexr cax, the latter charge accruing o de*’end...n’o Southern
Paeific Company, for performing the switching .,er-v*'...ce from tae 1 ntexr-
chonge point with the Racific Zlectric Railway to the industry trocics |
in the plant of California ?ozjtl:'.nd. Cement Conpany ot Col’zﬁor.. Com~
rleinmntz admit there were 1o movezensvs o*iginb.ting at ::a.st :i{on.g Beach :
and the | ellegations of the complaint, imsofar os they 1nvolved oy

AY

tomnzge from that point, were zbondoned 2% the hearirg.

During the time these movements ook place defenfant,




Pacific Tlectric Rallwoy Company, had in effect in its Terminel
‘Eﬁ_*iif 2-7, c.2.C. 255, Ivexz 65, carrying 2 provision Joxr the
cbhsorption of the sv:itching chorge at Coltor, rezding as follows:

won corload troffic (competitive troffic,sece Itexz 10),
.0n whick the Pacilic Electric Rollway receives o line
nenl x % xdestined ¢ or originating ot industry
tracks not reached vy this company's rodils located
within the switehing limits of the Southerz Pacific
Compaxy oxr the Loz Angeles ond Salt Lake Rallrosd 2%
Colton, %this company will absord * * %  the amount
of cormnecting carrier's published charge for switch-
ing +0 or from the interchange track with this com~
pony. " ‘ .

s

Tatil August 28,1923 the term Tcompetitive Yraffict was

defined in Itexm 10 as follows:

nCompetitive traffic i traffic waick moy be handled
£rom point of originm %o point of destination via
two or more lines or routes.” '

0 August 28,1923 an cmendment to Item 10-4 beceme effective,

waich reads aos follows:

n(ipplies om Imtrastote Traffic Oxly)
"Competitive traffic is traffic wihich, ot time ol

shipment, mey be handied at equsl rates (exclusive

of switching cherge) from same point of origln to

same destinsction via otker carriers, ome of whick”’

performs the switching sexvice.™ '

Complofnant meimtainz that Guring the time the irst defin-
ition of competitive traffic was in effect 1t wos possi‘ble_ %o ghip
fror Sigrel Ef11 to Colton via the Pacific Electric direct, or viz
the Pacific Eiectric ‘o ‘.!'.Qos Angeles, thence via either the Southerz
Pacifie, Atchiaon,'l‘opelc&‘ & Santa Te Railway, or Lo3 .ngeles & Salt
rake Railroed, to Colton. maiz, 44 1c clleged, constituted two
or more routes Trom point of origin to destimntion, and é.l‘bb.o‘ue;h

the retes via the joint routes were not the same &3 the local xote




of the Pacific Zlectric Railway, ihe treffic was, nevertheless,
competitive. | - ‘ 
Defendents' witmesses testified ihat prior o iugust
21,1924, the Pacific Tlectric Railway h;d in its Torminal Tariff
the seme Cefinition of competitive treffic o is in force ab the
present time, and thet Item 10 as above ¢uoteld wes amended becsuse
of statements by the Interstete Commaxcé Commission that it was
20t in strict qgcor&aﬁce with the provisions of Rule é(i)hof |
Taxrifs CircularVNo.ls-A- Defendants dé not seriouslyﬁcéﬁtgnd
that tae definition reforred toiis npt open o misinterpretatiqn,
ut they claim thet it mever wac the imtention 4o comsifer tregflc
from Sigzel Eill to Colton as'competitive and tha$3under & strict
interpretation of the Item 4t should not De so considered. Test-
imory was given by defexndants to +the effect that the clause
myis two or more routes” cre correlatea,‘the words Tor routesw
being simply explanatorj of the words Tiwo or more iines”, end
thot beczuse froxz point of origin %o déstination,~Aignallzill_to -
vColton, there is only the ?acific Electric Railwa‘, the movemexnt

between those points does not come within the scope of the Gefin-

ition of competitive traffic as contaimel In ITtem 10. |
Varifestly the Item was ambiguous. If 4% was not the

intention of the carria; to declare the traffic from Signal HALL
to Colboz competitive, 1%s teriff failed +0 inform the public
definitely oud cleerly oz to its appilication and, tnerefore, it
snould nave its ambiguities construed against the framer. (Turlbuxrt
vs. L.S.& X.S-Ry. 2,1.C.C.122). '

, There were unacpbte&ly two or more routes over which
this treffic from Signel M1l could reach Coltom, 1.e. vie the

Pacific Zlectric direct, or via the Eaéific Tlectric to Los Angelgs;
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thence Southerm Pacific or Atchison,Topeka & Santa Fe or Los Angeles
& Salt Taoke, ond commod.ifies moving over such routes, ;u‘hd.er the |
definition in effect ot vhe time refexrred to, constituted competitive
treffic. | |
T om, therefore, of the opinion and so Find that %he
switcaing charges of 32.70 per car on complaiments' siaipments movirg
during the periol December 27,1922 wntil fugust 28,1923, should have
been absorveld by defexdant, Pocific Electric Railwey, uwnder the
rrovicions of Item 10, Terminal Tariff 2-F, C.R.C. 255. ~ The charges
y of :3&2.70 per cox were, taerefore, illegeliy applied and the gmounts
| collected chould be wefunded with interest. |
Tnder the second definition, effective iugust 28,1923,
compleintats contend thet traffic from Signel E41L %o Coltom 48 ©
competitive for the reason that Sigrel Hill on the Pacific ‘mect’ric
| Railwey, wal ‘B'c.rne'tt on the Los Angeles & Salt L;.Ice ?.ailroeld., shouvld
ot 211 times hove veen trected os common points of origin ond, |
fertner, that the rates from doth poinlté- to Colton were equal. Signal
11 and Burmett cre im the Signel EILL oil distriet, situated
spproxiwately seven~tenths of a mile apart, Burnett belng within
the corporate limits of the town of Signmal EIll.  AS ,préviouély ‘
stated, toe actual loaling of shipmenté wes Come ot the Hursh Refinery .
lozding racks, oun %ae Pacific Tlectric Railwey, airectly"oppgsite‘
tee station of Sigeel EZill. There are also 10&:;3 rocks .e’t Bumqft, |
ond the locding recks at both points are served by o common pipe lime,
Complainonts contend thet since the oil could 'h::.ve, been J.oc.deé.’-._'é.t
eitrer Signal 11 ox Bmet‘b'from.‘ahé‘same piype line, the poinis
saould be cozsidereld az common‘ and %she chipments ve e;iven equ.eif.

retes, including toe switching to Gestinmation industry tracks whem




cors moved via either e Pacific Flectric Raiiway or the Los
Angeles & Sult Iake Railroad.

Deferlants, on the other nand, nmaintain that Signel ELLL
ond Durrnett ore not common points.  They stress the foct that ¢
there ere no track comnections, that they ore two separate and

distinet stations on different roilrocds oxd are so shown in tae

respective to riff* of . vne Poolific Electric Railway “na the Loz,

Angeles & Salt Iuke Rallroal.

Complaimarts position,it clearly eppears %0 me, is not
dasel on sound logié.‘ The fact thet Signal Eill aﬁa Svrnett are
locateld in vhe same o4l mroducing f£ield and nove loalding fzeilivies
served by the same pipe line does not make them common points; It
would be just as logical to hold thot 1L Los Angeles ond Bakerufield
169 miles apaxrt, were connected by & 9ipe lin& and it.were possidle |
%0 punp oil from the pipe lire to either place foxr Loz ddng into tank
cars, thot then the two point° and tae sto oion intermediate.the:eto
st be conaidered common railroald uh&Pang points.

1 therefore conclude and so Pind thw wader the defizition
of compet tive twaffic as set fortk in Item 10~A as amended, defend—

lowdally assessed ond collected Une &estin_tion switch;ng cn.rge
ot Colton of £2.70 per car on complainante shipments trunyportea
during the poriod nerein imvolved on and after sigust 28,1928,

There now remiins for consideration complaiﬁantS'ﬂalleg-
atiox thaat the éwitchiné cnarges assessed after iugust 28,1923 were
ciseriminctory and undvly preferential. As previously siated, tze
line noul rave in cffect after August 28,1953 from Signel Bill to
Corton was & cents per 100 pounds prior %o Docember 22,1924, aﬁd'

7 ¢enis thereafter, +o which wes addeld the switcbing'charge of 52.70
rer car assesseld by vhe Southern Pzcific Company for switcning

S




shipments o vhe industry tracks of Califormis Portlond Cement
Compeny at Coltox.
There wers concurrently 10 effect %o, Colton Lrom otaer

oLl znipping poimts in Southern Californis, commeroinlly competi»tive

withl'Sign:.l E11), many local and joint mfe* whieh included ind.ugtry‘

track &elivery.

A stuly of these rates mekes it cleaxr thst om shipments
m2de by competitérs destined to.an industey a‘é Co}.‘ton sexveld by the
roils of the Southern Pacific Compaxy, thae Atchis oﬁ,mépeke. & Samte
Te Ee.ilm.y or thé Tos Angeles & Sa1t Lake Reilrozd, the yoyment od‘.‘
52.70 por car switching chexrge ot the latter noin‘t could in °"l |
cases ve avoided. In tals memmer it is alleged. complaincnts h...ve

. guffered unfue discriminction and comploinsuts' competitérs have
veen undmly preferred, because no joint rotes were concurrently
nefntained by defonfents from Signel ELll.

Ccamjpl:.‘ine.nts' president and general moneger testified
tact “ae basic selling price of fuel oll is sef‘b ;by the laxrger o;l
componies and 15 generally f£ollowel by the o‘cner compa.m.es. In

securing business Ifrom the Californiz Portlond Cemen‘t Conpeny et
Colton complainants were confronted with active competition Lrom
practically all the l..rge oil compc-.nies loce.'ted. ot tae competitive
points in Soutaern c""’:tomia.. The 0il h..nd.led. ¥y compl'*im
was cold £.0.D. consiguee’s pla.:;’c ot Colton cnd the ontire freight
ché}rgeg,were borne by them. |

o Bffective Fevruoyy 15,1925, gofendents volunterily
estoblished Irom Sigﬁal =411 4o Colbton 2 joint rate of 7 cents
per 100 pounds applica’blo vie the Paelific Electric rallway <o Lo3
irngeles, thence SOu‘daern Pocific Comp_:ny oxr A’cc.ﬁ.son mopeka. &

Santo @e Redilway beyond. This ...ction ot d.erend.unts .m.s pl...ced.
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Signzl EL11l on a rate parity with the othér 011l sairning points
referred $0 in vhis opinion, thus removing the aiscrimimtion. and
.pre.férence wihich evidently existed. ' |
COmplaimnts"‘nave reguestod this Commission to award rep-

aration. Eowever, in seeking reparation because of diserimination, .
comploinanis must show that they have swfefed ectael pecunicry |
demege. . Proof of domage must be estoblished by the some ovifence
reguired in o court of low. - It camnot be presumed that Lf complc.in-.
ants suffered eny domege the cmount should be measured by the aiffer-
ence in freight cherges.  In the absenco of proof that complainants
nave suffered direct injury by the discrimination walch oppears 10

' existed, I vellieve reperatior saouwld be.‘ denied. (International

Case,230 T.S.184). | .

The :followi:ig Torm of oxder is recommendeld Lfor adoption:

This case being ot issuwe upon complaint, full investigztuon
of the ma't;ters end things involved hoving been had 2nd basing this.
orler on vhe findings of i’ac.‘c and conclusions contained in the fore-'
going opinlon, waich said oﬁinﬁ.on 438 herody :eferréd. to znd m2de &
part hereof, |

I IS EERTEY ORDERED thot defendants, Pooific Electric

ciiwey Compexy ond Southern Pzcific Compeny, sccorbing a5 thoy |
perticipated in the traffic, be aond they are heredy authorized ond
girected %o refund, with interest, to complalinonts, C. N. "‘umer
Petroleun Compony canl American-Asiatic Petvrolewr Company, .‘.cco:-d.ing

2s fheir int.erests may appear, all charges “hney mey have col;ected.




Lrom comploinants, or thelir predecessors in interest, in excess of
8 cents pexr 100 pouvnds, Lfor the iransportetion of petrdleqp frel oll
from Signel HLll %o Colton shippeld during the period extending from
December 27,1922 uwntil August 28,1923. ’

' 10 IS HEREEY FURTEZR ORDERED that 28 to oll other motters
involved the cbmpla;nt_in this proéeeding be, ond tae same is,
neredy dismissed. '

The foregoing opinion and order are hereby approved and
ordered filel as sne opinion cnd order of the Relilroad Commizsion

o2 +“ne Stote Qf California.

S

Dated ot Scn Freuneisco, Celifornis, this A _ dey

of 3 OVt can } , 1926,




