Decizion No. /\/\? 0/ .

BZPORE THE RAIIRCAD COMMIISSION OF THZ STATE OF CALIPORNIA.

In the Llatter of the Investigation
on. the Commission¥®s own motlon Into
the construction by Postal Telegraph-
Cable Company, & corporation of
scortain lines and facilities within
this State, and of the opening of
cortain offices within this State
Zor the transaction of intrastate
tolegraph business, and into the
transactior of such dusiness there-
at and therefron.

Case Fo. 2199.

' Willard P. Smith and Max Thelenm, for Postel Telegraph-
Cable Company, Regpondent.

James T. Shaw and N. Xorte, Zor Pacific Tolephone and
Telegraph Company. '

Boverly L. Zodghead for Western Unlon Telograph Companye

Dovlin & Brookman, by Douglas Brooimen, Zoxr Californis
Independent Telephone Association.

BRCNDIGE, COMMISSIONZER:
CPINICX

This procaed:’x.né was initisted by an order dated
Deocemboer 3, 1925 S.natitut_ing an investigation upon this Comnission’s
own motion into the coxstruction of certain facilities a.nd. thy |
oponing of certain offices for the transaction of intrastate tele-
graph business by the Postal Telegraph-Cable Company, & public
utility opoersting both for the transmission of Intorstate messages
and for the transmission of intrastate messages within the Stete of
Californis. The direct guestion involved in this investigation is
the Jurisdiction of this Commission over the construction of lines
and the opening of offices for the transsction oX intrastate tolo-

graph business within this State without securing Zrom thie comission_ ‘
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certificates of public convenience and necessity to cover
such construction or operation.

4 hearing upon this‘matter was held on December
7, 1925, at which time.it sppeared that Postal Tolegravh-
Cable Company bad on December 3, 1925, written to this Com- -
misgion over the signature of Edward Reynolds, ita_ﬁice-
president and general manager, fo the offect that this com-v
mission should take notice that said vublic wtility wbuld
open offices in the Imperial Valley &t Brawley, El Centro

and Calexico Zor intrastate telegraph business om Friday,

December 4, 1925, It 18 admitted that these offices have
in fact beon opened pursmant to ssid notice, and it i3 the
position of the Postal Telegraph-Cable Company thst no cer-
ti:icato or other authority is reguisite from this Commice-
lon prior to such action.

. The record in this case shows that Postsal

ﬁelegraph.Cable Compeny in 1886 entered Californis with &
line along the Southern Pacific Railroad from Oregon, build-
ing into Saxn FPrancisco;  thet In the following yeer it ex-
tended 1ts lines to LoslAngeles,uby way of Lathrop, Merced,
Frezmo and Bakersfieid; that in 1890 extensions were con=-
structed to San Bermardino by way o2 Pasadens and Monrov-
ia; that in 1893 and 1894 pole lines and wires were oréct-
ed from Kojave eastwardly to Arizope line ncar 2 point
known as Besl; thet in 1901 ax extension wazs built from
Los Angeles to Sanm Diego; and that in 1909 lines wore
constructed from Roseville to & yoint known ag Calvada -

on the Nevada line. While cexrtain of these lines




were built by predecessor companies, the Dosital Telegraph~
Cable Company, & California corporation, has owned them for
8 nuaber of years. Deeds skowing these various transfers
were 2iled 8 exhibits. It was estimoted that of the totel
~ dusiness dome by this company approximetely thirty percent
ic intrastato in character and severty percent interstate
in charactex.
It also appeared thet on July 27, 1917, on which
date thic Commisczion wes given jurisdiction, wnder Seoction

50 (a) of the Public Utilities Act, over the matter of coxtifi-

cates of public convenlence and necescity for the construciion

and oporation of telegraph limes within 4hiz Stete, this cox-
rany hsd in operation forty offices £or the trerssction of
tologreph business; that olfices have beon opemed subsequent
Vo that date at a number of other points, while certain of the
offices then In operation have since been discontinued, one
office, that at Chico, having been discomtinued Zor a +time

and leter reopened'under authority of +ais Commission Decision
No. 14331, December 4, 1924 (25 C.R.C. 597). Certain officos
were discontinmed in 1921 in consegquence 0f the expiration of
& contract with the Atchison Topeks and Santa Fe Railwsy Com~
Yany covering tholir maintenmence, snd certain other offices
were discontinmed inm Awgust 1917 in comsequence of the cancole
letion of a similar agreement with the Tomoraeh and Tidewatoer

Telephone and'melegraph Coapany. A statement £iled By direc=




tion of the Commission on December 18, 1925, discloces +that
of the forty-five offices now mainteined by this compeny
for intrastate telegraph business in.Califorﬁia, twolve
have been opened Lor busines:s subsequent 1o July 27, 1917.

These are located at the following points:

Amboy, EBrawley, Calexico, Chico, Chowehilla, Z1 Centro, Lod4,

Iudlow, ilodesto, Sax Redro, Turlock and Vacaville.

The record furtrer discloses thet on July 27, 1917,
this compeny had iz operstion 1882 miles of pole lines in
this State. The Precident of tﬁe corporation tostified that
at the present time the company has in operation 1942 miles

of pole line, the differonce between these two smounts being

& met inerease of sixty miles of pole line during this period,

it appearing, however, that certain lires along the Atchison,
Topeka and Sante Fe Railroad right of way were deductedQ A
detailed statemont of both pole miles and wire miles construct-
ed by this compary since July 27, 1917, waz f£iled witk the
Comniseion on Decexber 21, 1925; pursuant to é direction made
&t the nearing in this proceeding: The portinent portion of

suca statement follows:




E&h fiaVa
Betinate Vork work Nzture Pole Tire
Noe Started ' Coupleted Tocation of Worlk Miles Mile:s

18 1/29/1920 2/20/1920 In Locingeles 1 copper 2
' . wWire
25 7/14/1920 5/14/1920 In Stockton 3763 Zeet
‘ ' 50 pre.
aerizl,

65 2/15/1922 3/1/1922 Between Loman-
: - de Park & Pasa
denz . Pole lirze
and 2 cop-
per wires, 4.75 9.50.
12/15/1923 9/ 9/1924 Tosingeles Yo Pole line ' '
: "~ Arizona line From Red-
at Tuna lands and
4 wires
Srox Los , .
Angeles, 200. 1040.
3/20/1924¢ 3/10/1925 SaxFrancisco 2 copper ,
o Oregon ILine wires, - 794.
2/ 2/1924. 1/15/1925 SanFrancizco 4 copper
. _ to Losingelez wlires, 1936
2/18/1923 . 4/20/1924 Sacremento Tnlerground
cable
1518 f£t. 10
pr. 450 £t.
15 pr., . Bad4
5/ 1/1925 8/31/1925 Toszingeles to Pole lime 46.50 1446.
Calexico from Nilaxd '
6 wires from
Los Axgeles,
6/ 1/1925:10/10/1925 TLosingeles to 1 copper
Arizona line wire, 260. .
at Tuma

During the year 1924 Postal Telegraph-Cabdle Company con-
structed o line from Redlanés through Nilend to the Axizona State
Tine 2% Tamz, and in 1925 it comstructed its line from Niland ©o
and tharouga the Imperial Valley pascing tarouga the Citiez of
Erawiey, Imperial, EL Centro and Calexico. Conpany*z 2xkhidbit No.
11, 2fled herein, iz a map of Imperisl County showiig caid line
in %aat County in red &t all points where it is upon post
roals ond im bBlue where i+ iz not upon such roads. Permits for
operation of zaid line fhrough the above naued cities were also
filod. T+ aypears that o large portion of tze line ir quection

in Imperial Courty iz not over post roads of the TUnited Statec.




It is the position of this company that for iwo reasons
the comstruction anf operation of its new offices here iz question
do not're.ll within the provisions of section 50 (a) of the Pudlic
Ttilities Act; Lirst because its operations -are over post roads of.'
the United States under what 1t clains to be & valid and subsisting
Lranchise from the government of the Trited States to comstruct its
telegraph lines over the Post Roads of the United States within

the State of California, and to operate the zame for the receipt

rarnd transmission of telegraph messages; and second, that 4t possesses

& state wide franchise from the State of Californie wuler Sectiom 536 -
of the Civil Code, giving to telegraph or telephone corporations
suthority to construct thelr lines along and upor pudlic highweys .
witkhin this State. Moreover, under this franchise it ic asserted
that construction has been going on in such a corvinuous and wrine
terxupted mannex since July 27, 1917 as to inveke the provisions of
Section 50 (b) of the Pudblic Ttilities Act to the offect that:

"when the cammission shall Lind, after heaxing, that a public

wttlity has heretofore begun actual construction work and

is prosecuting such work, in good :Zaith, winterruptedly

and with reasonable &iligence in proportion to the magnitude

oL the undertaking, under any #ranchise or permit hereto-

fore granted but not heretofore actually exercised, such

pudblic wtility may procecd, wnder such rules and regulations

&5 the commission mey prescribe, to the campletion of such

work, and may, after such completion, exercise such right

or privileges™

The £irst of these argapents would seem to fall of

its owz weight by = reason of the adnission of this company
itself, in the exhibit above mentioned, to the effect that the

lines here in guestion are but in part constructeld over post roads of




the United States. It is self evident that the lines which have
boen corstructed over such post roads would be useless To this

- Company in and of themselves without the comnections made by lines
not constructed over post roads. In other words, if for the pur-
pose of the instent cace, it iz aszumed that the comstruction of
linés over post roasds is permitted by fedexal sct, and does not
£831 within the regrletory Jurizdiction of the state, this is &
question which cannot be determined hexe, since those lines are
not wholly over such post roads, and such federal franchises can-

not therefore apply.

Iz refeoreonce to vhe a:gumenx undexr Section 556 of the

Civil Colde, it iz £ixst to-be noted that said section vrovides
that telegrapa or telephone corporatione may corstruct their lines
along end upon public higaways and along or across waters or lands
of the stéto, but that sald section Gdoes not authorize telegraph
or telephone corporations to operste said linosn a natter which at
this time is primexily vested in this Commission. But even sssum-
ing tzat the funetion of overation were included in Section 536 |
C. Cop, we are nof of the opinion that the evidence produced in
this matter shows such an uwninterrupted prosecution of the work,
in good fLaitk, and with reasonsble diligence in prqportioﬁ t0 the
magnitude of the undertaking, wnder such limited state wide fren-
¢hise as would eliminate the necessity for this company to obtain
from this Commission s certificate of public convemiorse and neces-
sitj before proceeding with const:udtion and operation. Ioreover,
1f this section of the Civil Code does 1z fact grant to this

utility state wide suthority to construet its lines throughout




tke state, 1t is doubtful if such suthority comld be considered
to be & "Iranchize” of the type whick was in the legislative mind
at Tho Time of the ensctment of tho above provisions. We are
constrained to rule that Section 536 of the Civil Code does not
grant anthority o this company to operate and do dbusiness over
any telegreph lines within this Stato, and that even were a con~
trary c¢onclusion to be reached, we mast find as a fact that the
record now vefore us does not show suck conminnoue‘and uninter~ |
rupted comstruction under such "franchise", if in fact it be 2
franchise within the mesning of the Public Utilities Act, to teke
the ¢orstruction in questiorn out of the certificgting Jurisdic~
tion of this Commission.

Ve must, tkherefore, £or the above reasons rTequire the

cegeation of operation upon the lines in questibp wless and

wtil a certificate of public convenience and necessity be auth-

orized for their operation.

The Railroad Commisgion having upon its own motion
izstituted au investigation into the construction by Postsl Tele-
graph~Cable Conpany, a corporation, of certain lines amd facili~
tiez within this State and of the opening of certein offices
within this State f£or the transection of imtrastste tolegraph
business and in the transaction of sueh business therest and
therefrom; & public hesring having been hold: evidence having
beexn submitted; the Commission being apprised of the facts, and
the matter now being ready far decision,




IT IS EEREBY ORDERZD thaet Postal Telegraph-Cadle
_Company cease and desist from the operation of itz line from
Nilexnd through Brawley, Imperial snd Z1 Centro to Calexico ZLor
intrastate telegraph dusiness, unless and until it shall have
secured from this Commission a certificate declaring :?gt the

present and future public convenience snd necescity reguire or

will require such operation.
Por all other purposes,the effective date of this
Oxder shall be twenty (20) days from and after the date hereof.
The foregoing Cpiniocn and Order sre heredby approved
and ordered filed as the Opinion and Order of the Railroad Com-
nission of tre State o:f Californis.

Dated at Sa:a. Prancisco, Calif crnia, thisg Z; . d.a.y
- of Jenuary, 1926.

Commisgioners.




