Decision No. /v~ 7¢/

BEFORE THE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

In the Matter of ‘the Application of
The Board oL Supervisors of Fresuo
Coanty, California, ZLor permission
to construct a public highway cross-
ing at grade over the tracks of
Southern Pfacific Company at Isabella
Street near the City of Fresmo,
Fresno Comnty, California.

Application No. 135L.

Nl St ot Nt M o e ekl S

Geo. R. Lovejoy, District Attormey by
C. X. Ozias, Deputy District A.t‘co:mey,
for Applicant.

E. W, ZEobds, Lor Southern Pacific Company.

WZITSELL , COMMISS IONER:

FIRST SUPPTLEMENTAT CPINION

The Cownty of Fresuno on July 29th, 1925, fLiled with this
Commission a petition requesting that the above-entitled matter be
reopered Lor fuwrther hearing. The petition recites that on October
10th, 1914, this Commission made an ordexr in this proceeding in De-~
oision Xo. 1856, granting authority wnder cortaﬁ.ﬁ oonditions ror'the
construction and maintenance of Isgbella S‘creét, now Ven Ness Avenue,
at grade across the tracks of the Southern Pacific COmpany§ that with-
in the three months preceding the £iling of the petition, Isabella
Street has been widemed and paved up o certain points owtside of the
outer tracks of the railroad company and that it is now necessary,
£itting and propexr that the railroad érossmg be widexned %o a point
ten feet outside the present width of the highway at said crossing

and that the whole of said crossing as widened % a point two Lfeet

outside of the outer'traclcs of said Southaern Pacific Company be paved.
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The County 0% Fresno takes the position in its petition,

that the widening and pe.ﬁng of said crossing as above deseribed con-
stitutes and 1s ™maintenamce™ of sald orossing, as defined and speci-
Tied in Decision No. 1856 and thet the widening apd paving of said
crossing should be borme by Southern Pacific Company. The peﬁition
states that Southern Pacific Company has refused %o widen or pave
said crossing as deseribed. The County petitions that the Commission
nake an order requiring the Soutkern Pacific Company at its own ex~
yense to widen and pave sail crossing.

The Commission on August 3rd, 1925, made its order re-
opening this proceeding for Turther hearing for the purpose of de=~
termining whether or not certain structural changes shoulld be nade
in the é:oss:!.ng heretofore authorized in Deoision No. 1856, dated
Octoder 10th, 1914, and foxr the appo:-tiomﬁent of the cost thereof.

A public hearing was held on September 15, 1925, at Fresmo, Califor-
niz. &n agreed statement of faets stipulsted by and between the
County of Fresnc and the Southern Pacific Company was filed at tuis
hearing, whickh stipulation, in addition to 2 recital of certain facts
axs coxditions set forth im sald Decision No. 1856, contains the Lfol~
lowing:

"Pursuant to suthority granted by sHd order, the Cownty

of Fresuno, at its own expemnse, comstructed said erossing and
paved & strip twenty (20) feet in v& dth, from the right of way
line to right of wey line over and across the tracks. The cross«
ing, although openel Lor the Lull width orf The street, was not

at that time paved or passable for vehicular trarffic, except for
the twenty (20) foot strip mentioned above.

Subseguently, the railroad compeny constructed macadan
shovlders alongside the twenty (20) £oot paved strip, over and
across the tracks, such shoulders varying in width on The east
side from texr (10) feet to three ard six-tenths (%.6) feet, and
on the west side, from five and two-tenths (5.2} feet to Live and
zine~tenths (5.95 feet, thereby widening the strip of paving pass~
adble to traffic across the tracks. The remairnder of tae widta of
saifd street has never been paved Lrom the »ight of way lines %o

the tracks, nor over the tracks, mor L£illed up flush with the tops
0L the rails $0 as to nake tThe same passable to vehrlicular traffic
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On oxr about the 25th day of Novembder, 1924, the Cownty of
Fresno, proceelding under the Roed District Improvement Act of
1907 (Statutes 1907, page 806, and acts supplementary thereto
and amendatory thereorl) passed 2 resolution of intention ordering
the paving of Van Ness Avenue for a width of fifty-two (52) feet
from the northerly line of the existing pavement on the.State
Highwey, northerly to the northerly line of Southern Pacific Conm-
pani;s right of way, and ror 2 greater width on %o the City limits
0L Fresno.

Thet said improvement excopted, however, oll work over and
across the tracks of Southern Pacific Compsny lying between lines
two (2) feet outside the outermost rails of said tracks. That
said improvement consists in a widening of the existing twenty
(20) £oot strip of pavement to a uniform width of Lifty-two (52)
zeet and involves paving Lor The Lirst time of strips adjacent %o
the existing paving, varylag in width so as to make tae paved
strip across the railroad within the right of way lines of a full
width of Lifty-two (52) feet.

Thaot Southern Pacific Company will at its own expense,
renove the ngeadam shoulders md pave iz a manner comparabdble with
the paving installed wnder said resolution of intention, *the striys
ovexr axnd across the tracks and within lines two feet outside the
outermost rails theretofore improved with the macadam shoulders,
but has not paved, except temporarily, pending decislion of the
Comnission herein, and refuses to pave the strips of varying width
adjacent to the macaedan shoulders necessary to bring the pavement
to & DLl Zifty-two (52) f£oot width over and across the tracks and
between lines two (2) feet outside the outermost rails, which strips
were never heretofore paved by the County of Fresno, nor heretofcxe
except for the temporary paving above mentioned usable by vehicwlar
traffic because of difference between the level of top of rail and
surface oL the ground.

Covnty of TFresmo contends that wader the order of the Rail~
roed Commission, Decision No. 1856 above referred to, and quoteld
frox, Southern Pacific Company is required to pave such additional
stripves as maintenance work. Southern Pacific Company conterds that
the initial paving of such additional strips comstitutes construc-
tion within the terms of said order and that the obligation of
meintenance on its part does not commence until the initial paving
has beexn done by the County of Fresno.

That under said procecdings, the entire expense of the im-
provexent, which improvement does not include any work across the
tracks and witain lines two (2) feet outzide the outermost rails,
but does ineclude paving from each right of way line to lines two
(2) feet outside the outermost rails, will be paid by snmwal
assessnents on the land within a district embracing the land
abutting the street on both cides throughout the length of the
improvenent, including the »ight of way of the railroald conpany,
and 2 part of the expense will be made a liexn and charge wpon
the »ailroad property.

That no part of the expense of the work will de paid by
the County of Fresno.

Southern Pacific Company contends that under the terms of
Decision Fo. 1856, the Comnty of Fresmo is obligated to pay for




the p&viﬁg of the additional width of said street where The same
lies within the right of way lines and by these proceedings, it
is shifting a part of that obligation back ¥o the railroad com=
pany, &nd the dalance of it to the owners of other property in
the assessment district, contrary to the terms of that order.
County of Tresno contends thzt, notwithatanding Railroad Con-
nisslion Decision 1856, 4%t has power to assess $0 the railroad
company property any part of the expense of the improvement.”
The evidence chows that the orxiginal paving in 1915 oz
the twenty Loot strip across the tracks was of oiled nmacadan aad
cost the County of Tresmo $478.00. Iun Mareh, 1920, a 20=foot strip
0T asphaltic cbncrete was installed in place of The olled nmacadam
and treated as maintenance by the rallroad company.
Counsel: Lor applicant and Soutinern Pacific Company en-
deavored 4o prove their respective positions by citing definitions
oL mainterance anf construction. Eowever, it is my opinion that this
particuwlar case is not covered by elther maintenance or construction
but iz rather a case of alteration of an existing crossing. The order
of the Commission as set down izm Deciszion No. 1856, above referreld to,
it cppears, was completely carried out and became a ¢losed nmatter whez
The street was opened across the railroad and the original ¢rossing
constructed and that any wilexning or other change founld necessary at

this time comes under the term Malteration” as embodied in Seetion

43 (b) of the Public Utilities Aot axd that such alteration or chage

is a separate and distinet matter to be decided by the Comnission as
preseribed iz said Section 43 (b).

It has been The genebai polioy of the Commigsion, when a
grade crossing 1is opemed across a railroad,'to assess the cost of
constructing the orossing to the applicant. No exoception to this pol~
oy was nmade in Docision 1856 on this proceeding snd the cost was as~
sessed to vhe applicant, Cownty of Fresno.

The growth of traffic has now required a widening of the
crossing for the beneflt of the pudblic using the crozsing. It is nmy
opinion that the cost of widening the crossing to suit the public néeds

showld, in this case, after considering all that has gone before, be

assessel %o the County of Fresno ard vhe maintenance of the widenmed
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crossing should be dorne by the Southern Pacific Company. EHowever,
Southern Racific Company, as sbove stated, is willing %o bear the ex-
pexnse of renewing the macadam shoulders with asphaltic commerete or
other suitable pavement,

When the Commission undertakes to apportion the cost of
constructing a crossing it makes such an apportionment on what to 1t
appeers to ve o proper and equitadle basis and oxpects each party to
the proceeding to bYear such share of the cost and now words its orxders
iz such & mormmex that the burden of one party?s shere nmay mot be passeld
on to another party. That this attitude is cérrect is indicated by
the foct that Section 43 (b) of the Pudblic Utilities Aot states that
"The Commission skall have the exclusive power™™ 4o pmescribe™**xx

the proportions in which the expense of the coznstruction, alteratiocn,

relocation or abolition of such erossings oxr the separation of such

grades shall be Givided between the railroad or street railroad cor-

porations sffected or between such corporations and the State, County,

Municipallity or other Political subdivision affecied.”

Iz ny opinion the cost of widerning thé present crossing o
a8 width of 52 feet chould be borne by the applicant zné& therefore the
Lollowing Lorm of oxrder iz recommended:

TIRST SUPPLEMENTAL ORDER

County of Fresnmo, havicg on July 29th, 1925, f£iled 2 petition
for the reopening of the above-entitled proceeding, the Gommission hav-
ing on August 3rd, 1925, made its order wreopening said proceelding for
further hearing, & public hearing having been neld on September 15th,
1925, the Commicssion bYeing apprised of the facts, the matier deing uwn~
der submission and ready for deecision, therefore,

IT IS EEREBY FTOUND AS A FACT, that public comvenience and
necessity require the widening of the public c¢rossing of Isabella Street,

now Van Ness Avenue, with the tracks of the Sowthern Pa.cific Company,
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authorized in Decision No. 1856, dated October 10th, 1914, therefore,

AT IS EEREZY ORDERED, that the paving on the existingz oross-
ing, authorized in Decision No. 1856, of this Commission, dated Octo-
ber 10th, 1914, be wilened to a width of 52 feet Lrom right of way
line to r»ight of way line of Southern Pacific Company, subjiect, how-
ever, to wne following conditions:

(1) The cost of widening, paving and mainteining that por-
Yion of the 6rossing between the respective right of way lines and
lines drawz two feet outside of the outside rsils shall be dorme by
the County of Fresno. |

" (25 The cost of repaving and maintvaining those portions

of the croésing shown in dlue on Southern Pacific Company's Ixbibit
Jo. L, 2iled September 15th, 1925, shall be borme by Southern Pacific
Company.

(3) The cost of paving those portions of the crossing shown
in pink om said Southern Pacific Company's Exbibdit No. 1, filed Sep-
tenber 1L5th, 1925, shall be dorme by the’counxy of Fresno. The ocost

of maintaining said sections shown in pimk shall be borme by Southern J

Racific Companye. ,

' (4) o portion of the costs assessed to applicant, County
of Fresno, iﬁ this order shall be assessed by applicant, ir any manner
waatsoever, t0 the operative property of Southern Pacific Company.

(5} If said crossing snall not have been widened and paved
within one'yéar fron the Qate of this order, the suthority herein |
grantel shall then lapse and become void, unless further time is granted
by subseguent order;

(6) Applicamt shall, within thizty (30) days from the date
tereo?, notify this Commission, in writing, of the completion of the
widening and paving of sa2id c¢rossing.

(7) The Commission reserves the right %o make such further
orders relative to the location, comstrucvion, operation, maintenznce
and protection of said crossing as to it may seem right and propér;
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and %o revoke 4ts permission if, in its Judgment, the public con-
veniexnce and necessity demand such action.

The Zoregoing opinion azd order are hereby approved and
ordered filed, ac the opinion and order of tae Railrosd Commission
of the State of California.

Tre authority herein granted 'she.ll bocome effective on
the date hereof.

Dated at Sen Francisco, Califomisa, this 5244/ day of
Teyxary, 1926,

%f(.%iiu* A2,
(QJZ:Kﬂuanuuaéf- 44(“,

Commissioners.




