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Decision No{. /é 39 ?

BEZFORE TEE RAIIEROAQ COMMISSION OF THE STATE OF CALIFORNIA

=000=

. In the Matter of the Investigation, )

oz the Commission™s owr motion, of

e reasonableness of the rates, ),

servife, ru%es, regulations ané ,

practices of toe SUBURBAN MUTULL Case No. 2074
WAIER COMPANY, a Yusiness trust, In )

the supplyirg of water for domestic .

use witkhin the State of Califormia. )

Neurice C. Sparling, for Suburban Mutwal
Weter Compamy. .

Earry W. Pov:ers, iz propris persomea.

John H. EHerrington and Jokn E. Coryell,
oz behalf of the West Eollywoold Civic 3ody.

BY TEE COMMTSSION:

OPINIOX

Oz the Commissio::'s owa motion, an :aneaﬁigation was
ordered. and coatucted to d.ééemine,mether the xates, scrvices,
charges, pre.ctices‘, rules or regulotions or amy of them of the
Suburben Wutwsl Water Compexy, & business trust, fm bhe faraish-
ing of weter i‘or‘ domestic use within the Stete of Cali:tornia.‘,:‘
were wajust, waressonsdle 4lserimingtory or prefei'en‘aial in sxy
perticulear, é.nd. +0 determire i:he Just, re'asona.bl'e, and.'suiﬂdignt.

_rat‘es; cherges, services, practices, rules or re@laﬁbgs to 1:‘0
odserved and exforced in connécfion wilta such service. -

A public hearing was held upon the matter before
Exominer Satterwhite in Loz Angeles on Jamaery 21, 1925, Eﬁ&éﬁce,
bota oral abd. d.ocnmen'tarﬁ', was received; the matter we;s,submittqd," 2

without briefs, aud is now ready for dect sLon.
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It appesrs from the evidence cubmitted that ome

2. W. Spoxling, owns.ana.conducta in tpeVCity of Los Angeloz

& tusiness of mopufecturing snd selling power:ana pumping
| mechinery ané pipe systeﬁs. In a‘nnnmor oL Inztances where &
trect of land in the vicinity of Tos Angoeles wos baiﬁg subdivided
and offerel fox salé +0 the.publie, negbtiaxions were entered
into between Sperling emd the reslty company hendling the swbe
division regexiing the purchese of pipo maing and puzping oquip-
ment, the voring of wells, and the instsllation 0f & System zec-
0328Ty 0 s6erve the tract>with water. AS & reault of theee né-
cgotigtions in aach tnstance, o cont:acu wos entered into be=
tween Sn&rlAng and <he nsxticul&r real*y‘company concernea whore~
by the regelty compsny agreed to nurchase from’ Sparl;ng ell tne
necessaxy equipment, to hsve. him drlll the well and instal+ toe
systex complete with mains e puxping nlsat ready Lo °ervice.
Thiz contxect 150 provided that upon completion of the installar
tion of the cystem Sparling would arrcage to aavo elther & mutwal
water company or o pnbl;c utility‘watei compeny ormod TO pro~
vide & cqntinuous service 0oL water on the traét, and that in,re¥
tura for this undertaking on his part, tho really compény vcml&
convey to him tke title to the éntire syston including the well
£né the 10t uwpon Which the pumping plant was comstructed. Sper-
ling testified that the original cost of the eguipment was pai&:to
zis suppiy company by the subdivider, and that his interest in

the construction end operation oL tae system Wes 1o ?rovide &

prover and egquitable way for the seodivider to provide for &

continnous water service wpon his tract. He fuxrthexr festified
that he made kis nrofit in’putting-in‘the equipment and laying
the oipe lines, and thet he entered into theae negotiations to
Increase his tusiness of manniactuxing and selling power and

numb*ng equ;nmenu end ;nstalling systems and %o mage a profit out
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of the waole deal including the furnishing of water.

The first of these comtracts was entered into with
reference 0 subdivision of a tract kunown as the "Colonle
Xoderns® mear the Town of Wetts. The complete system was there
sold snd fmstalled by Sperling snd, pursuvant $0 the texms of ihe
contract above outlined the extire system and “he lot witk tﬁo
wells and puwwping plant was then comyveyed to Sparling. Sparling
thex vexecu.ted. ax "Agréement a.b.d. Declaration of Tmst"; whereby
sheve was crested the "Suburban Mutual Water Compemy, e business
trust™, with himself smd four employees of his mamfacturing
bu.sim;ss- nemed a3 trustees. Contemporsxeous with the execution
. of this trust a.greemeb.t, Sparling leased tﬁe extire water system
together wita the well and the lot upon which was erected the
pumping plant to himself and the four other trustees in trust
Pox the use snd bemefit of the "Sudurban Mutual Waler Compa.ny”
for the term of tem (10) years at a monthly rental or $125. OO.
Immed.ie.tely following 'the execution of these two instrmnenta the
so-called "Suburben Mutusl Water Company™ spplied to the State
Corpo*a.‘cioﬁ Commissioner for permission to sell 2t $10.00 each |
2,000 sheres of the total of 5,000 o i1%s units and iz due couxso
a permit was icsued to the £ive trustees carrying on the buss.nes., :
cnter the fictitfous meme of "Suburbex Mutual Water Compay”
to s ell snd issue 2,000 uvnits or certificates of beneficisal

interest et par.
Sipce the initisl twrenmsaction at Vhe Coloniz Molerns

Sp..rlmé nes sold the eguipment, vored the wells and in«ta.‘.l.lod.-
conplete water plants in five other suddivision= in the vicini’by
of I.o..;. Angeies, end in eack mstanoe uhe sane procedure has deex
foliowéd. with respect to the conveyance of the systems to him
by the particular really compsny and the lease of the sane Y
pim to the above mentioned 'tms‘tecs in tru.st ror the use and
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benefit of the ""‘u.‘burbm Mutual Water Compexny.™ At ther |
present time, therefors, tuis sp-called "Suburben Mutual Wa‘ter-‘
Company™ 13 serving watexr to six d.:!.'.tfereﬁt 'tracts of lend a3
follows: 2 st Norwalk, & at Tetts, wd 1 at Culver City.
Tach of these tracts 15 served by sail compeny 'by ueans ‘of &n
.entirely separste snd dlstinct well and weter system, but the
income derived from all 'sys'tems' s ‘well s any and all other
income of the compamy is pooled in a common fund called the

"Prust Famd".. The certificates of beneficlsl interest, ebove

referred %o, represent unlis of bemeficiel interest in this

n"orust Fand". ‘l‘hl;jre is no segregation of the zccoumts of the
seversal Systems, nOr L3 there any segregation of tne membders of
the compaxy with *es;pect to the perticular tra,cts ox sys‘bems,
all being simply uxlt nal&er.. iz the common tms‘t Tund.

The principal q,uestiofn for determination by thig |
Commission iz this investigation is whether the so-called.
TSuburban. mmual Water Gompamr" ig dn fact 2 mtnal compeny or
is engeged In & public u'tility businesse.

The "Agreement or Declaration oZ Trust™ provides,
2mong other tbings“tbat the principal business of the trust is
kel a.oq,uire", develop, coﬁstmct,. per:tect, meintein, nABIge smd
6perate a gystem o:r_wells, pumps, reservoirs, pipe lines and
otrer works for ‘tvhe development, storege and d.isposit&o?z of
water on or for use for irrigation, domestic, and all other law-
sl parposes; ¥** T It vests in the trustees £, absol-a.ue, |
and exclusive control over ‘the azqui.,i‘bion, monegenent, and
- disposition oX all %the prope:rty 0* the %rust or compamy witmu‘b
S.nterferencé; vote or perticipsetion by the wailt holders an.d..

14 expressly decleres that owpership of usits in the company
shall not eatitle ‘che wlt holder to any title 4in or 4o the
'bmé‘t property whatsoever, nor the right for pa::tiﬁon oxr

division therect or =x accounting therefor. Porigraylh 6
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of this insitrument prdvi&ea:

"The Trustees sball have full power at all times,

%0 purchase, remt and/ or zcquire materisls,

mechinery, power, supplies, and propexrty of all

Xinds needeld to establish, develop, operate, en-

laxrge and in any respect complete the prosecution

of the work amd busimess of the Trust: %o scquire

water end water rights and to deal with the same as

fully as with axy other property of the Trust Estate

to develop water reservoirs, drild the same and all

necessary adjumcts thereof, Inecluling dstriduting

systems for irrigation, power or domestic purposes,

to sell, licemse, lease and otherwise deal with zmé

in TZo water sccumuloted, the reservolirs, ditches,

Zlomes, conduits and all other parts and mechinery,

devices and properiy comnected therewith; %o ap-

propriate water under such laws a3 may be established

relating to the same 2nd to use or sell the same as.

they may exny of the properiy of this Trust.” g

. The ‘Jfaxtees are also guthorized to make, adopt, amend

or repeal such_by-iaws, Tales and i'egulations. as they may deenm
necessary and 4o olect the officers of the trust or coﬁpmy
from among themselves. .

| Altnough the Decleration of Trust declares tkat the
trast or 'cbmpa.ny is %o -'So operated g5 o mutual water compaxny for
the use and benefit of its members onlyr,‘ ané that 1t shall not
exgage in the generel dusiness of supplying water by sale or
rental %o the public or persoms or corporations other then wnit
holders, and that it shall not be coumsidered to be 'orga,n:!.zed.' Loxr
profit or In exny sexnse oxgaxnized for public service = yet, in
splte of all these leclarations, 1% mo where‘prot;’idd\s fO’-‘; sup-
plying water to water users of each system &% cost, but on the
contrary proviles, in paragraph one, that the "Irustees shell
2014 all of the fwnds ant property*™™ together with the rents,

iscues and profits therefrom,” and authorizes them, In parée;raph

5, "to. charge, collect. ené receive o reasonsble compepse.tion

for 'thle menagenent, dontra.c-t snd disposition of the sald water
to ﬁnit rolders nerein®. This "reasonable compensation.™ 1Y

appears from the Membe;ship}.yplications end the Monthly Ser-

vice Sté.tements of the compary, 1s fixed in advance at $l.25
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por monti, for ecsch unit nolder, regerdless of the amount. of
water he uses or. the sysfem from walch ze recei;é'ed. it, or the
sctual ozt of ‘supjlying it.

The ualt 2ollers have ebsolutely mo voice or vote iz
the ma.nae;emen:‘:’ of the compeny, xor in the selection of those who
do menege or éo;x‘crol it; yet the witness Sp&rling asserted That
they &re éa_uall_y liabvle, 'oy assessment, for 'tne Losses' incurred

oxn the-‘sys.'tem 15 miles awey ( ox on any other of the £ive systems)

in whickh they have 2o iﬁtereé't, a.na..:trom which they derive no
beneflt, as they are for the losses walch might ocecur on tbn
system waich mpplief' thefr lands. In short, they ave, 1
legal effect, simply «ubscm’bers ‘o t.ae service of an org.z;.*za-
tion formed far the purpose of cupplying water to an indefiaite
numder or tracts of land by means of a2 ind.etini‘to nm‘be:c of
sep..xa:tc water ..y.;tems-- en organizati on wiich may, 80 fer as the
xm...thold.erc are concemec. engege :Ln. the furnl.shing of walter in
axny or all sections of the state and accoraing ‘Yo the i'ounc.er of
the organization, nay sub:;ect those unit holders to 1iability Lor
the possible losses ineurred ! z:. +rose extensions without exy
vote or gpprovel Lrom them upon the su‘ojec'b. We are of the |
opinion tha’t this ...im’cion show“ sn u‘bter lack of a.w mtuality
among tne werious urit hol&.ers or betweer them ant “'b.e five
trostees who ere, in fect, the comPEAYe

The legsl recogrition wpich has deen extendeld to taose
corporations or associations organizel solely for delivering water
to treir stocm:.ola.ers or members at cost, L. &., the true mutuslk
companies, nas 'oem ‘put the na‘curol d.evelo;pmen‘t of the recog::xized.
right tmt inhsres in axy indivitusl to acgulre water to be uaed.
ox nis ovm -len&- It was eorly recognized by the courts that wi‘bh-
such & right oxisting in the individual Ypere could e 2O Ob~=
Jection m Llaw 0 several ind.ivid.ual° essocliating taemaclva* to-

gethner im corpozate form to acqmire waber 'bo pe usel on thelr om
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tandg, (Mc!'ad.aen v. 1os Angeles, 74 Cel. 5'71). This
principle was. predica‘ced. upor the taeory that, tne ﬁter it el.f
beine:\ owned by ?ne several Individuals, the corporation formed
by them became ’simj;ly tb.eir agent for the purpose of moTe
convenien‘ol'j d.ivei"bing and distriduting thae water among them-
selves. And since they were the only cohtributors to the
corporate funds, the only owners of the property, end the only |
pef:sons to recelve the benfits and chare the burdens of the
system, they were deemeld to be the"iogica.l Judges of the mansge-
:tient and control of the c.ompmy anl the only proper peréms %0
Gelermine the rates they should pay to maintain and operate

the system. It 13 upon this theory that the courts and the
Leglslature b.awlre deolered., S.nveﬁec_t, that, the géhera.‘.l. pudblic

naving no interest in the rates or service of suoh an oxganiza~-

tlor, the oriimery regulatory bodies possess 1o Jurisdiction

over them.

Then vhese principles are applied to the situation pre-
sented in this proceeding it becomes clear that this so-called -
"Suburbean hu.tn.a.l Water Compamy™ is not in :tac'c a mu'tual water i
compaxy within eitb.er the le‘a'ter or the spi..r.:.t ot ‘section 2 of o
Chapter 80C, Statutes of 1913, or witkin tne doxtrine laid dowm
in the McFadden case, supra, sud the cases which. follow ite
Kone of the propexty of this trust or compezy-- 00t even sy
: prbper‘ty intéree.-’c in the water or in the syotems belongsv to the
unit bholélers in any proportion oxr G.egree, for the Declare.‘bion
of Trust expressly d.eclares that ownership oL tae units shell
" not entittl.e toe hold.er thereo? o exy title in or to the pro-
perty whatsoever. Ko paxrt or voice in the managemen:t or con~
Lrol of the tm...t or company :I.n.herev in the wit hol&er... becauvse
the Dec.lara.‘cion of 'Bru.st vests in the trustees the ab.,olute a:a.d.
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axnd exclusive control of all affelirs of the compaxny Inclulding
the selection of officors and the Lixing of salaries. In
tke matter of reasonsbleness of rates or adequacy of service,
the wnit hqld.ers also have no volce, but must depend entirely
upon the tm;tees,. wWao mey change the by-laws, the Declara-
tion of Trust, or any rule or regulation as they,‘d:.eem neces~
sary ané who, w-' m the exception of the defendent, Sparling,
own 1o projyerty iz the tractz, reoeive 2o water Irom axy of
the systems, and spparently have mo resl interest im the trust
or company except in a managerisl or trustee c‘apacity.. 'O'por.i _
a.l:_L matters rgla‘cine: t0 the affairs of the wrust oé comypary,
of which the wnit hollers are slleged to be membders, 116 10ding
the fixing of rates, the levying of assessments, Mprovements
or, extensions in 'th.e service, ete., the trustees are vested
with suprene a.u.thority to the abeolu-be exclu..,s.on of the unit
b.old.ers.‘ Obviously, there can be no mutuellly in sueh &
.,i‘aua'tion. | |
While the by-laws of ‘bhis so-called m:.tua.l compam'
atate ta.e.*' tae mits and *he water therebdy.repres e:rted are ap=-
purtenent W ‘the lends :t‘or the benefit o:‘.’ which they are sold,
tney contain no provision limiting the proportion of water to
be deliveted. 40 2 unit holdex or'to a specific lot or parced
of land, ané that the amits and the water ere not considered’
sppurtemmat to the lands is shown by the testimony of Sperling,
who testi'“‘iea thet ovmersily of o 1ot in the tract was nod th.e
measure 0L a pe*son'" rigat (13 water but thaet "we 4o not ca;r:e

whetae:' they are ac'cue.lly owRers in the lot.,, ‘ahey oim;ply

come in O u3 as wa:ter‘mers.“v Heo further testified tha.t fn o
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few cases members had been teken into the company who were not
éven on the particular oub&iviuion, but who were ad.goini.ng
where they could. no*t otherwise get service.

S appgar,s that the situatlion nere Drezented, in
reality, 15 oxe in w%:ich R. W Sparling owne the fee to six
separate and ‘dist-i;zct water systens, which he has lée.sed. to the
so-called "Suburbexm Mutwal Water Company™: that trustees na.ﬁed.
by binm (a.li of his own employ)l waler 'bb.e‘tmst created vy him,
are controlling, operé,ting, aﬁd. managing thaese water sysfems
Zoxr éompensation; thet from thése water systems water iz
delivered and furnished for compehsa.’cion to that portion of tae
pudlic residing on these tracts. In other words, this group
oL Live 1nd.iv.x.duals, is vupplying water to approximately 1500
. People located in widely separated sectlons of Tos ingeles Co'cm.ty
without any regu.la.tion and witaout any voice or vote ‘oy thoae
1500 people s.s t0 the reasonableness of the re.te..., or the ade-

q;u.aoyv of the service. Tnder the broald powers vested in the

trustees to éhange as they deenm necessary the By-Laws, the Do~

claration of Trust, and Rules and Regulationz, the rates to Ve

charged fo- this water could be fixed at an arbitrery figure amd
the users would de without redress.

From & careful comsideration of all the evidence before
{4t in tals matter, the Commission is of the opinion that the so-
called "Suburban Matusl Water Company, & dusiness trust™ Ls not
in :te.ct”a m'bu.al water ¢ompeny, dbut :Ls being operated as &
pudblic 'a.tility ac defined in tae Public TWtilitles Act and in
Chapter 80, Statutes of 3.93.3, and the zame I1s hereby ZTourd to bve
e public utility.

It follows from the foregoing opinion thet tne Suburban

Matual Va‘ter Compm hes been, aana is at the present +ime
o\perating contmry to low inesmuck &s it has not herejtoi_‘om_ filed




with the Commission 1ts schedule of rates and charges or rules

and regulations es reguired by law, or othexrwise submitted to
the Jurisdiction of the Railroald Commigsion.

ORDEZR

A public hearing baving beexm held in the above entitled
proéeeaibg; evidence having beexn introduced, the matter baving
been duly submitted, and the Commisaion being nmow fully adﬁséd, -
and basing its order upon the findings end statemente of fact
as contained in the opinion preccdiz:é this oxder:

I7 TS HSREBY ORDERED that the Suburbaz Mutusl Tater
Company witm tairty (30) days rrdm the date of this order file
with the Railroaa Comssion & schedule of its retes and ch.s:ges, '
anl & copy of its rules aud regule.tion.s.

The effective date of this order is hereby Iixed at

twenty (20) Qays from the date nereofs

Dated at San Framciszeo, California, tLg % )t, :“.d.ay of
Yareh, 1926e

_Kr»\ «Q%%,Zo/ # ;{

commiss .;.oners
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