
Deoision No. I (? 4 ~O( 
BEFORE TEE RAILROAD COlaaSSION OF TEE STA'n: OF CA!.IPORNIA 

CALIPORRIA PACKING CORPORATION. 

Complainant, 

V:-3. 

SOU/7.crEEN PACIFIC . Cae..UlY • 

( 
STEWART FRUIT COMPA1iy, 

vs. 

Defendant. 

Complainant, 

soaTEEP~ PACIFIC COMP~lr, 
N,O:aTZ:'tJ]:STE3E:'. PACIFIC ?JJ.LWAY 
COM:EA.l..W fllld. SIERRA., RAILW:a 
CO~.A1-ry • 

Dei"endants. 

--- ... -.. -
E:. G. PRINCE & CO!.!PAl'lY and. 
E.UET :B30TREES PACKING COM£;;EY, 

CO::::'l.plainants. 

VS. 

) 
) 
) 
) 
) 
) 
) 
) , 
I __________________ -:D~e~~~e_n_d.~an~t~.~.~_) 

Case No. 2146. 

Csse No. 2133· 

Case~o. 2028. 

z. W. HollingsVlorth, for Compla1ne.nta in Case No.2028 .. 
UoCutohen, Olney, Mannon & Creene, by Allan ?Matthew, 

for Complainant~ iu C~ses 2135 and 2146~ 
B. :s: •. Ca.re.icho.el,. 3:. W .. Clensor and. F .. W. Turootte. for 

Carmiohael Traffic Company. 
Gilmore Oil CompaDY. A. F. Gilmore Comp~y. 
E:ereules Gasoline Company. O'DoDnell-Gillette ' 
Refining Compsny, Vernon Oil Refining Compsny, 
Wilshire Oil Company, E~st-West Refining 
Comp~, Coliforn1~,Refining Company, 
Indepe:c.dent Petroleum Usrketers' Association, 
InterV6:::l0rs..· .-

Jcmes S. Moore, for Weetern ?ao1~ic Railroad Company. 
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?l~tt Kent ana Bern Levy for The AteA1son. 
Topeka and Sant~ Po Railway Compa~. 

Stanley Moor~ and N. P. P~lmer, by E. B. 
Brown, for !iJ"orthwestern Peei:fie 
Ra11w~y Com~~. 

E. E. Bennett, !or Los Angeles ~d Salt 
~e Railro~a Compsny. 

J. E. Lyons.,. A. VI. Whittle ::z:o.d. F .. VI .. !.Uelke, 
for Southern ?aeif1c Com~any, Defendant. 

W. C. Esnks, fo!' Standard Oil comp~ •. 

3Y TEE COMMISSION: 

This Corrn:n!.ssio::l, by 5.ts Deoision No. ~54.72, renderod 

o~ September ~6, 1925, in t~e aoove-ent1tle~ Case No. 2146, 

fo~d that ~ r~te of S¥ per 100 ~ounds assessed b~ tho South-

e:rx:. ~aoi!ic: Company for the transport.:l.t1on of 31 ee.rlosds of . " 

o~od goods moVing from S~ Jose, to Milpitcs during the per-

iod ~om July S, to July 25, 1924,· inclusive, ~s ttnreason-

s.bl& to the oxtent that it exceeded :;. r~te of 3il per 100 

potU:Lds., and. by ord.er, d.ireoted. the.:. aid. d.efendant ~ c:ompany to 

refttnd as r~perat1on to the compla1~t,. California Pa~ing 

Corporation, all oharges it oollected in excess of 3¢ per 100 

P0"llllIs'S minimuc ce.rlo~d., weight 80,000 pO'tUlds, on a.ccount of 

said ~easonAble rate collected. 

Tho Southern Pec1fic Company filed. with the Commission 

a petition for rehl~sri::::.g in ss1d l?roceee.1ng, in \Vh.1eh it 'ms 

tLrged tho.t tho Cocmission woos Without jurisdiotion to Soward. 

rep~~tion as provided 'in scid order by virtue of' the provis-

ions of seotion 71 of the ?ublie Utili ties Act ~ amended in . ' 

1925. In this connection it was further urged that this 

Co:lmissio:c., by a formaJ. find.ing mnde in Decis10n No. 798S, 

dated August l7. 1920~ Application No. 5728, d.id declare a. 
rate c~f ll¥ 0::::' the etLme comod'.ity between the s sma po1r.tts ~ 

to be reason~bla. It was the prayer Of said peti t10ner 

that the s:~d O!.'ele:r: of September 26, 1925, be v$.catecl in so 
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far as it direoted ~efend~t to pay reparation to complainant. 

By its Decision No. 15643, rendered on November 14,1925. 
in the above-entitled Case No. 2133, the COmmission found that 

a. r:~te of· Sst¢' per 100 pounds assessed by defendants, Southern 
?s01fie Company, Northwestern Psc1f1c Railroad Compeny and 

S1err~ Railw~ Company, for the transportation of ten carloads 

of box shook moving from Standard, to Hopland and Ukiah during 

the periOd from July 18, 1923, to September" 20, 1923, both dat$ 

inclusiv~, was unreasonable to tAeextent that it exceeded a. . 
rate of S7¢ per 100 pounds, and by order directed the said de-

fen~snts, sccording as theypartioipated in the transportation, 

to ref'tmd to oomplainant /1' Stewart Prui t Company, $70.15 as repa.-

ration on account of s::dd "Cl'lreesone.b1e rate collected. 

Within the statutory period, the defendgnt, Southern 

Paoific Comp~, filed. vdth the COmmission a petition for re-

heo:ring in s!J.id proceeding, in which it Was argued that t.he 

Commission was Without jUrisdiction to award repara.tion as pro-

vided in ssid order, by virtue of the provisions of section 71 
, , 

of the Public Utilities Act $.S amended. in, 1925. In this oon-

nection it wus fnrther contended that this COmmission, by a 

formal finding made in its Deoision No. 7983, dated August 17, 
1920, App11c3tion No. 5728, prescribed a rate of 41¥'ss reason-

able between the s sme pOints a.nd on the SDJne commodity. It was 

the prayer of said petition tlmt the said ord.er of the COmmission 

of Nove::lber 14, 192'5, be vacated in so :f'ar as it directed defend-
ants to pay reparation to complainant. 

By its Decision No. 15923, rendered on February 3, 1926, 

in the above-entitled Case No. 2028, the Commission found that 

a rate of 7( per 100 pounds assessed. by the defendant, Southern 
Pac1:f'10 Company, for the tra.nspartat:ton of canned goods in car- . 
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loa.cl.s :!!rom Eayws.rd and. Sa.n Leandro to Os.kland. moving during the 

period from J'Cl.y 30, 1922, to July 30, 1924, was 'Cllres.son~ble 

to the extent that it exoeeded a rate of 5¢ per 100 pounds, and 

by order directed the defend.ant, Southern Pacifio Company, to 

establish on or before Febru~ 25, 1926, and thereafter to 

maintain and app~ to the transport~t1on of csnned goods tn 
ce.:r1oa.ds from E:ayward to Oakland a. rate of 5¥ per 100 pounis, 

and. to refttn~, With interest, to complainant, R. G. Prince & 
Company, all charges it may 1w.ve collected. in excess ... of Sri ~r 

,. 

~OO pounds for the transportation of the canned goods involved 

in this proceeding. 

Within the sta~tory period, the Southern PacificCompsay 

filed with the COm:n1SSiOIl So petition for rehear1llg in. said ~ro'-

ceeding, in Which it was contended that the Commission erred in 

finding a rate of 7~ per 100 pounds for the transportatton of 

cmmed gooda in carload.s :f:rom Eayward end. San Leandro to Os.kland 

to be unreason~ble; 
. . 

ths.t the Commission was without jurisdict-

ion to sward reparation in asid proceeding by v1%"tue of the pro-

visions of section 7l of the Public Utilities Aot as amende~ in 

1925; tha.t this Commission, by formal finding (Decision NO.7983), 

da.ted August 17, 1920, Application No. 5728. did declare a. :rate 

of 7W' per 100 pounds on tho same commodity between the sam~ 

points, to be reasonable. It was th~ prayer O~d peti t10n .. 
that the aa.1d ord.er of February 3. 1926,. be va.cated and the 

complain t dismissed. 

The respeotive peti tiOXlS for rehearing filed in each of" 

the tl'lree above-numbered cases were granted for the purpose· 

of considering the allegations containea 1:0. said petitions to 

the effeot that the Commission was without jurisdictio~ to 

award reparation in said cases by virtue of tbe provisions of 

section 71 of the Public Utilit1e8~ct as amended. The c&~es 

were consolidated tor ruther hearing. and heard on March 1.5. 



and 16, 1926, at the conclusion of Which the cases were submitted 

for final decision. 

At tbe rehearing counsel for the defendant carriers, 1n 

support of their contentio~ that the COmQ1ss1on had exceeded 1ts 

jurisdiction in awardtng reparation in the three above-entitled 

oases, argued the followtng propositions: 

One: That the Railroad Commission, prior to the effect-

ive d~te of the 1925 amendment to seotion 71 of the Public 

Utilities Act, was Without jurisdiction to award reparation 

for the colleotion of 3ll un:reasonable rate--where the rate 
collected was the rate stated in the published tariff • . 
~: That even if the Railroad Comm1s3~on did possess 

suoh jurisdiction under section 71 of the Public Utilities -Act as it existed prior to the 1925 amendment, the second . 
provision of the amendment operated as a repeal or restric~ 

ion so as to preclude its exercise in ~y ease, which had 

not been reduced to final order at the ttme the smen~ent 

became effective, July 23) 1925, Wherein the rate cha.rged 

had been declared by the Commission \by~formal findingW to 

b·e ref.}8ona.ble. 

Three: That the findings of the COmmission in its 

Decision No. 7983, dated August 17, 1920, Application 

. ~ 

No. 5782, reported. in 18 R.O.D. 646, are "formal. findings" 

wi'thin the mesni:cg of the amend.ed.. section ~ 71 of' the Pub-

lio Utilities Act; ths. t the:rates charged. by the carriers, 

and involved in the three reparation cases under conSidera-

tion, were found to be rea.sonable by said aJ.leged "formaJ. 
finding.s" in that decision. • ~ Ir •. 

Section 71 ot the Public Utilities Act of 19l1, as re-

enaoted in the Act of 1915, and as it existed until the amendment 

of 1925, provided as follows: 
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"Sec:. 71 (a). When compla1nt has beenm.9de to the 
60mmission concerning any rate, f::u-e ~ toll ~ . rental or 
charge for any product or commodity fur.nishe~ or serv-
ice pe~for=ed by sn1 public utility, and the commis-
sion bas found, after investigation. that the public: 
utility has charged an excesSive or discriminatory 
a:nO'Cllt for such. praduct, commodity or service, the 
eommiSo ion may ord.er the. t the public utility make due 
re~ara~1on to the com~lain&nt therefor, With interest 
:from the date of collection; provided" no discrimina-
tion Will result from such rep8ration. 

"(o). If the ~blic uti2it.1 aoes not comply with 
the.oraer tor the ~ayment of repar~tton With1n the 
time specified in such order, suit may be instituted 
in 8Jly court of compete:o.t jurisd.iction to recover the 
same. All cooplaints concerning excessive or dis-
criminatory c~ges shAll be filed with the commission 
wi thin two yer;;:rs from the time the cause of action ac-
crues, and the petition for the enforcement of the 
ord.er shall be filed 1:0. the court wi tbin one yees from 
the d.ate of the order of the commission. The remed.y 

~d~~f~ns~~t~ ~~~!;d~;m::~~rb~e~~~:t~~et~~ ~t 
provided ~ case of failure of a public utility to. 
obey rul order or decision of the commiss ion." 

Section 7l of the Public 'O't~li ties Act, as amended in 

1925, is s.s f\)llows: 

"Sec. 71(a.)~ 'tf.aen complaint hc.s 'beenma.d.e to the 
commission concerning any rate, fare, toll,. rental or 
c~ge for sny product or commodity furnished or serv-
ice performed by any public utilit~, snd the commission 
haS fo~dt after investigation, that the public utility 
has ch~ged ~ unreasonable, excessive or discriminatory 
amount for such product, commodity or service, the com-
mission msy order that the public utility mSke due repa-
ration to the compl$~t therefor, with interest from 
the date oi collection; pro'Y1ded, no discrimina.tion 
will result from such repsI"'s.tion; ~ provided further, 
t~t no order for the ~ayment of~eparat1on upon the 
~round of unr0asonsblen~ss sh~l be made by the commis-
sion in anY inst~ce wherein the rate, fare, toll, rental, 
o~ char~e in question has, 02 fOrmal finding, been declar-
ed by the cO~1szion to be re~so~able; ~ provided turthe~, 
t.hat no essignment of e. reparation claim shall be recogniz-=... 
ad by the cocm1ssion except ~ssienwents by operation o~ Ian· 
as in cases of death, insanity, bankruptey, receiverShip or 
o:-der o'f eO'tlrt. 

"(b). If the public utility does not eomply With the 
order :for payment of rep$l'ation with.in the time specified 
~ such order, suit may be 1~tituted in a~ court of com-
petent jurisdiction to recover the s$me. All complaints 
eoncerning ~ea30nabl~, excessive or discriminator,y charg-
es shall be filed With", the comm1ss ion wi thin two years from 
the t~e the cause of action accrues, end the petition for, 
the enforcement of the order shall be :filed. in the court 
Wi thin one year. from the date of the order of the commiss1 on. 
The remedy in this section provided shall be cumulative and 
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in addition to any other remedy or remedies in 
this act provided in case ot failure of a 
public utility to obey an order or decision of 
the CoI:Imission (amended Sta.tutes 1925 Chapter 
357, page 647).~ , 

(New portions of section ere und.el'l1ne~. r); 

.A!ter hav1Xlg care!ully considered the points argued on 

rehear~ by oounsel tor the defendant carriers, wo are ot the 

optn10n tha.t no errors were committed in thedeo1s1ons hereto-

tore rendered in the three above-entitled cases. More specific-

ally, we are o~ the opinion that under section 71 o! the Public 

Utilities Act as it existed prior to the amendment ot 1925, the 

Commission was possessed of ~ur18d1ct1on to award repa.rat1on 

~or the collection ot an unreasonable rate. altnough the rate 

foun~ to be unreasonable was the rate stated 1n the published 

tarift; that section 71 of the act, as amended in 1925, Wh1ch 

became etfect1 ve JuJ.y 23" 1925, did no t operate to deprive the: 

Commission ot ~urisd1ction to award reparation on any such cause 

ot action wn1ch aocrued ~r1or to the effect1ve date of the amend-

ment; that no "formal f1ndingW of reasonableness, Wlthln ~he 
mesn1ng 01' section 71 ot the Pub~i0 'O'tilities Act, as 8.mfmded. 

, wa$ made as to the part1cuJ.a.r rs.toa ehurged. and. involved in the 

three abOTe-entitled cases, in Commission ]eoision No. '98~. 
'August 17, 1920, Application :No. ~762t 1.6 c. R. c. 646, or in s.rr:y 

other deoision. 
It is the desire o!the Commission to 'rule with f1nal1t1 

on the contention made to tlle eftect that Dec1sion 7983., referred 

to aoove, embodied either in ~bst~ce or effect, & "formal find-

iIlg" on the. ques.tion of the rea.sonableness of the rates there1l1 

ordered. ~lle fact that the Commission made no ettort to ~&Ss 
on tlle reasonableness o~ the rates' theretn ~rescrib.d would 3e~ 
to be a:ppa.rent trom an examination ot the :d~c1s1on, and, in the 



decision on petition for rehearing in that case (Decision 8100, 

September l3, 1920, 18 c. R. C. 803), we emphasi~ed this point 

and re1terated that no tinding of reasonableness as to the rates 

had been made or 'tIl1d.ertaken. T~e said petition tor rehear~ 

was ~11ed by the East Bar cities and. one of the .rrora alleged 

therein,was the.':raot that the rate inoree.se ordered. in Decision 
79S3 had been allowed w1 thou t a t1nd1ng b1 the COmmiasion on the 

question ot re&sonablen~s8. In its decision denying the ap-

plie&t~on tor reheartcg, the Commission stated in ~art. at page 

810: 
ftTo pursue the suggestion ot the petit10ners here1n 
would be to inqu1re fully not only into sJ.l questions 
ot ditterentials and relationship ot rates occasioned. 
by so-called General Order 28 ot the Federal Railroad 
Adm1n1strs. tor I but indeed an inquiry' into the reasoZl8.ble-
ness of all r&tes, both freight and passenger, pr10r to 
the 25 per cent increase ot the ~terstate Commerce 
CommiSSion, a situation which, tor reasons hereinbetore 
stated, was and is praotically 1mpossibl •• ~ 

Subsequent to the submission of these oases en rehearing,. 

the Commission raoei Ted & letter :trom the Southern Pac1:tic C,ompan,' 

by its Attorney, J. E. Lyons, under date of Barch 29. 1926. in 

which it was sta.ted that said oarrier desired to Withdraw, and 

did wi thdraw aJ.l ole.1m theretofore made bY' 1 t, that the dec1 810n 

of the Commias1on No. 7983, (18 C.R.C. 646) constitnted.& "formal . 
tind1ng~ ot,reasonableness of the rates involyed tn. the three 

above-numbered c~es Wi th1n the meaning ot seotion 7l of the Publio 

Utili ties ACt as amended. It was turther sta.ted that he was auth-

orized to 867 that Messrs. J~es S. Moore, Jr., on behalf.ot the 
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"llestern Pacific Railroad Comp&lY~ and R. W. PaJ..mer, on behalf' of 

the Northwestern Pacit1e Railroad Company,eoncurred in the With-

drawal of'said elaim, es to the effect of Commission's Decision 
!ro. 7983. 

We are, therefore. of the opinion tMt nO errors WI9re 
, . 

eo~1tted in our decisions in the three aoove-entitled cases. 

ORDER 

Rehearings having been hnd in the above-entitled 
matters, the cases having been submitted~ and no good cause 
having been :ns.de to appear why our former 
should·not be affirmed, 

IT IS :s:g?.E:BY ORDERED that ,our said 

ordera therein' 

1 Decisions numbered 
15472 p 1564...'=5 and 15923, decided on September 26, 1925, Novemb-

er 14~ 1925, &nd Februs.:ry 3, 1.926 p ·respectively, be, and the 
S~e are he~eby affirmed. 

Dated at San :l'r8Jloisco. California. this ,4 day of 
A.pril, 1926. 

Oommissioners. 
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