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3EPCRE TZE RAITLROAD COMMISSION OF TEE STATE OF CALIFORKIA

DRIGINAL

Case No. 2146.

CALIFOZNTIA PACXING CORPORATION,
Complainant,
TSe

SOUTEERN PACIFIC CQMBANY,

—r S N e e N T N b

Defendsnt.

f
STEWART FRUIT COUPANY,

Complalnant,

VS e

SOUTEZREN PACIFIC COMPAXNY,
NORTTWESTERY . PACIFIC RAILWAY
COMPANY and SIERRA . RAILWAY
COMPANY ,

Case No. 2133

Delendantse.

e et e e s Bt P e N e e M

H. Go FRINCE & COLPANY and
EUNT BROTEERS PACKING COMRANY,

Compleineants,
VSe Case No. 2028.
SOUTZERY 2ACISIC COMBANY, -

Defondant. .

B. Y. Hollingsworth, for Complairnantz Iln Case No.2028.
YeCutecnon, Olmey, Mamnor & Creeme, by Allan P.Matvhew,
for Complsainants in Ceagses 2135 and 2146.
3. E. .Carzichael, . W. Glensor snd F. W. Turcotte, for
Carmichael Treffic Compeny,
Gilmore Oil Company, &. F. Glilmore Compamy,
Jercules Gasoline Company, O'Domnell-Gillette
Refining Compeny, Vernon Cil. Pe*ining Compenny »
Wilshire 01l Company, East-West Refining
Compeny, Californie,Refinirg COmpany.
Indepondent Eetroleum.karketers' Association,
Intervenors..

Jomes S. Moore, for Western Ragific Raeilrosd Company .

<
l.




2latt Xent mnd Bern Levy Lor The Atenalson,
Topeks snd Ssnte Fe Rallway Company.
Stanley Moore smd N. P. Palmex, by F. B
Brown, for Northwesitern Pacific
Reilway Company. '
Z. Bernett, for Los Angeles and Salt
Leke Reilroad. Company.
Z. Lyons, A. W. Whittle and P W. Xlelke,
for Southern Zacific Compeony, Defendant.
Ce Banks, fox Stand_ra 01l Conmpany. -

2Y TEE COLMISSION:

OPIKIOL ON REFEARING.

Teis Commission, by ite Decision No. 15472, renderod
on Septexber 26, 1925, in the sbove-entitled Case No. 2146,
found that 2 rate of 8¢ per 100 pounds assessed by the South-
exz Racific Compeany for the tranSportation of 3L coarlosds of
canned goods moving from Ssn Jose to Milpites during the per-
lo¢ from July 9, to July 25, 1924, inclusive, wos unreason-
sble to the oxtent that it exceeded & rate of 3¢ pexr 100
pourds, snd by order, &irected the caid defendant company to
refﬁni‘as reperation t0 the comploinant, Coslifornis Racking
Corporation, all charges it collected in excess of B¢ per 100
pounds minimum cerleoad, weight 80,000 pounds, on accownt of
said wnressonsble rate collected. |

The Southern Pecific Company filed with the Commission
& petition for rehssring in said proceeding, in which 1t wus
wrged that the Commission‘Was without jurisdiction to awerd
repexrzstion es provided'in seld order by virtuwe of the provis-
ions of section 71 of the Pudlic Utilities Act as amended in
1925. Iz this connmection it was further urged that this
Commigsion, by & formel finding made in Decision Yo. 7983,
dated August 17, 1920, Lpplication No. 5728, did declare a
rate of 11¢ oz the same commodity detween the s ame points,
to be reasonable. It was the prayer of said petitioner

that the said order of September 26, 1925, be vacated im mo
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far a3 It directed defendent to pay reparétion to complainant.

By its Decision No. 15643, rendered on November 14,1925,
in the sbove-emtitled Case No. 2133, the Commission found that
a rate o£.38%¢'per 100 pounds assessed by defendents, Southern
Pacific Company, Northwestern Pascific Reilrosd Compeny amnd
Slerrs Railwey Company, for the transportation of ten cerlosds
of box shook moving from Stenderd to Hopland ard Tkish during'
the period from July 18, 1923, to September 20, 1923, both dates
incliusive, was unreasonable to t2e extent that it exceeded &
ra;o of 37¢ per 100 pourds, aud by order directed the said do-
fondents, asccording os they porticipsted in the trensportation,
to refund to complsinent, Stewert Truit Compeny, $70.15 as reps
ration on account of safd uoressonsble rate collected.

| Within the statutory period, the defendant, Southern
Pacific Company, filed witk the Commission & petition for re—‘
hearing in soid proceeding, in whick it was a?gued that the
Commission was without jurisdiction to swerd reparation as pro-
vided in seid order, by virtue of the provisions of section 71
of the Public Utilities Act oc amended Im 1925. Tn this con-
nection it was further contended that this COmmission, by &
formel finding mede in its Decision No. 7983, dated August 17,
1920, Application No. 5728, prescribed o rate of 41f as reason-
gble between the same points and on the same commodity. It was
the prayer of said petition thet the said order of the Commission
0f November 14, 1925, bo vacated in 30 far es 1t directed defend-

ants to pay reparation %o complainant.

By its Decision No. 15923, rendered on February 3, 1926,
in the sbove-ontitled Case No. 2028, the Commission found thet

& rate of 7¢ per 100 pounds assessed by the defendant, Southern

Pacific Compeny, for the tremspartation of cenned goods in care




loads from Hgywerd and Ssn leandro to Oskland moving during the
period from July 30, 1922, to July 30, 1924, was unreasonsble
to the extent that 1t exceeded a rate of 5¢ per 100 pounds, snd

by ordex directed the defendant, Southera Pacific Compeny, to

establish on or before February 25, 1926, and thereafter to
meintain and apply to the transportation of cammed goods in
cexrloads from Eéywara to Oaklond & rate of 5¢ per 100 pounds,
and %o refund, with interest, to compleinant, E. G. Prince &
Compsny, all chsrges it mey have collected in excess of 5¢ por
300 pounds for the traﬁéportation 0f the canned goods involved
in this proceeding.

Within the statutory period, the Southern Pacific Compezay
filed with the Commission & petition for rehearing ir seid pro-
ceeding, in which it was contended that the Commission erred in
finding a rate of 7¢ per 100 pounds for the transportatibn of
canned goods in carloads from Zayward esnd San Leandro to Oakland
to be unrcasonsble; that the Commission was &ithout Jurisdigt-
ion to award reparation in sald proceeding by virtue of the pro=-
visions of section 71 of the Public Ttilities Act as sxended. in
1925; that this Commissiorn, by formsl finding (Decision No.7983),
dated Augast 17, 1920, Application No. 5728, did declere & rate
of 7&¢'pef 100 pounds on the same commodity between tﬁe 8 ame
points, to be reasonsble. t was the prayer o;haid netition
that the aaid order of Pebruary 3, 1926, be vacated and the
corplaint dismissed.

The respective petitions for rehearing filed in each of
the three sbove-numbered cases were granted for the purpose

of considering the allegations contained in said petitions to

the effect thet the Commission was without jurisdiction to
awerd reparation in said cases by wirtue of the provisibns of

gection 71 of the Public Utilities Act 83 smended. The cases
were consolidated for further hearing, and heard on Mexch 12
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snf 16, 1926, at the conclusion of which the cases were submitted
for finsl decision. |

At the rehearing counsel for the defendant cerriers, in
support of their contentior that the Commissiorn had exceeded its
Jurisdiction in awsrding reparétion in the three above-entitled
cases, srgued the following propositions:

One: Thsat the Railroad Commission, prior to the effect-
ive dgte of the 1925 amendment to section 7L of the Publie
Utilities Act, was without jurisdiction to award reparation
for the collection of an unressonsble rate--where the rate
collected was the rate stated in the published tariff;

Dwo: That even if the Rsilrosd Commission did possess
suck jurisdiction under section 7L of the Public Utilities
Act as it existed prioi to the 1925 amendment, the second
prdvisibn of the cmendment operated as = repesl or_restricﬁ-
ion 80 8s to preclude 1ts exercise in any case, whicﬁ bad
not been reduced to final order at the time the smendment

e

became effective, July 23, 1925, wherein the rate charged

bad been declared by the Commission 'by"formel finding" to
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be reasoncble.

Three: That the findings of the Commission in its

Decision No. 7983, dated August 17, 1920,'4pp11cat1on‘
No. 5782, reported in 18 R.C.D. 646, are "formal findings"
within the mesning of the smended section 71 of the Tub- i
lic Utilities Act;  that the:rates charged by the carriers,
and involved in the taree reperation cases under considere=
tion, were found %0 be reasonsble by said slleged "formal
findings" in that decision. | ‘
Section 71 o2 the Public Utilities Lot of 1911, &3 re-
enacted in the Aet of 1915, and as it existed until the smendment

of 1925, vrovided as follows:




"Sec. 7T1(2). Wken complsint has been made to the
gommission concerning any rate, fare, toll, rentsl or
charge for eny product or commodity furnished or serv-
fce performed by any pudblic utility, and the commis-
sion hes found, after investigation, that the public
utility has charged an excessive or diseriminatory
amomat for suckh product, commodity or service, the
commiscion mey order that the public utility make due
revaration to the complainent therefor, with interest
#rom the date of collection; provided, no discrimina-
tion will result from such repsration. :

"(b). If the public utility does noit comply with
the.order for the payment of reperstion within the
time specified in such order, sult mey be instituted
in eny court of competent Jurisdiction to recover tze
seme. All complaints concerning excessive or dis-
eriminetory chorges sholl be filed with the commission
within two years from the time the cause of action ac-
crues, and the petition for the enforcement of the
order shall be Ffiled in the court within one yeer Zfrom
the date of the order of the commission. The remedy
in this section provided shall be cumulative snd ir
eddlition to any other remedy or remedies in thig =ct
provided ir case of failure of s publiec wtility to.
obey ar order or decision of the commisszion.”

Secticn 71 of the Public Utilities Act, es cmended in

1925, 1s es foilows:

"Sec. 7l{2). Uher complaint hes been made to the
commission concerning any rate, fare, toll, rental or
charge for sny product or commodity furnished or serv-
ice porformed by any pudblic utility, snd the commission
has fornd, after investigetion, that the public utility
has cherged on unressonable, excessive or discriminatory
smount for such product, commodity or service, the com-
mission may order that the vublic utility maoke due reps-
ration to the complainant therefor, with interest from
the date of collection; provided, no discrimination
will result from such reparation; and provided furthex,
that no order for the vayment of weparation upon tkre
ground of unrossonsblenesds sheoll be made by the cormis-
sion in any ingtance wherein the rate, fare, toll, rental,
or charge in cuestion hes, by formal finding, been declar-
ed by The commission to be reasonable; and provided further,
trat no sssignment of & revarstion claim shall be recognig~
ed by the commigsion except cssigmments by operation of law -
as in cacsoes of death, insenity, bankruptey, receivership or
order 0Ff court.

"(b)e If the public utility does not comply with the
order for peyment of reparastion within the time 3vecified
in such order, suit may be instituted in any cowrt of com-
petent jurisdiction to recover the same. All complaints
concerning nmreasonsble, excessive or discriminatory charg-
es shell be filed with.the commission within two years from
the time the cause of action accrmes, end the petition for
the enforcement of the order ghall be filed in the court
within one yeer from the date of the order of the commisd on
Tre remedy in this section vrovided shell be cumulative and
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in eddition to any other remedy or remedles in
this act provided in case of fallure of a
public wtility to obey am ordexr or declision of
the Commission (amended Statutes 1925, Chapter
357, poge 647)."

(New porfions of section sre underlined.)

After having carefully considered the points argued on
rehearing by counsel for the defemdant carriers, we are of the
opinion that no errors were committed in the decisions hereto-
fore rendered in the three above~entitled cases. More specific-

elly, we are of the opinion that under section 71 of the Public
Utilities Act as it existed prior to the amendment of 1925, the
Commission wes possessed of Jurisdiction to award reparation
for the collection of an unressonscble rete, although the rate
found 1o be unreasonable was the rate stated in the published
tarifr; that sestion 71 of the act, as amended in 1925, waich
vecame effective July 23, 1925, did mot operate o deprive the
Conmission of Jurisdiotion to award reparation on any such csuse

of sction which accrued prior to the effective date of the amend-
pent: that no "Pormel finding" of reggongbleness, within whe

meening of section 71 of the Public Utilities Act, as amended,
was made as to the particular rates churged and involved in the
three above=-entitled cases, Iin Commigsion Decision No. 7983,

‘Augast 17, 1920, Application No. 5782, 18 €. R. C. 646, or in any

other decislione
1% is the desire of the Conmission to rule with finality

on the confention nade to the effect that Decision 7983, referred

to above, embodied either in substence or effect, & reormal f£ind-

y of the regsonableness of the rates therelin

1ng" on the. questio

The fact that the Commission made RO effort to pass
preseribed would aeem

ordered.
on the reasonableness of the rotes therein

o be apperent from &n examination of the decision, and, in the
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decision on petition for rehearing in that case (Decision 8100,
September 13, 1920, 18 C. R. C. 803), we emyhasi;:ad this point
and reiterated that no finding of reasongbleness a8 to the rates
had bdeen made or undertaiken. The seid petition for rehearing
was filed by the East Bay cities and one of the errors alleged
therein was the.fact thet the rate inorease ordered in Decision
7985 had been allowed without a finding by the Commission on the
question of reasonsbleness. In its declaion denying the ap-
plication for reheering, the Comnission steted in part, &t page
810:

"Mo pursue the suggestion of the petitioners herein
would be to inquire fully not only into all questions

of differentisls and relatiomship of rates occasioned

by so-celled General Order 28 of the Federal Rellroad
Administrator, but indeed am inquiry into ihe ressonable-
ness of all retes, both freight and passenger, prior to
the 25 per cent increase of the Interstate Commerco
Fommission, a situation which, for reasons hereinbetore
stated, was and is practically impossidle.”

Subsequent to the submission of these cases cn rehesring,
the Cormission received a letter from the Southern Pacific Company
by its Attorney, J.’E. Iyons, under dste of March 29, 1926, in
which it was stated tha:t gold earrier desired to witharaw, snd
aid withdraw all clalm theretofore made by it, that the decision

of the Commiasion No. 7983, (18 C.R.C. 646) constituted a "formal

£inding" of reasonableness of the rates :Lm‘rol\ved‘ in. the th:r.'-e'p
above-nﬁmbered cases within the meaxing of section 71 of the Publie
Utilities Act as amended. It was further stated that he was auth=
orized to say that Messrs. James S. Moore, Jr., on behalf of the




'Western Pacific Railroad Company, snd R. W. Palmer, on bensalf of
the Northwestern Pacifie Railrosd Compeny, concurred in the with-
drawal of said claim, &3 to the effect of Commission 8 Decision
No. 7983.

We are, therefore, of the opinion that nd errors wore

cozmitted in our decisions in the three sbove-entitled csses.

Rehoarings heving beem had in the sbove-entitled
matters, the cases having been submitted, snd no good cauge
having been msde to asppeer why our former oraeréwgherein'
Srould not be affirmed, '

IT IS THREBY ORDERED thet our ssid Decisions numbered
15472, 15643 and 15923, decided. on Septémber 26, 1925, Novemb-
oxr 14, 1925, and Februsry 3, 1926, respectively, be, andlthe

sane are hereby affirmed.

) 74
Dated at San Franciseo, California, this 227/day of
April, 1926.

e N omMA. SS Loners .




