Decision Xo. Zé ‘f(V { .

BEFORE TEE RATLROAD COMMISSION OF THE STATE OF CATIFORIIA.

)

In the matter of the application )

o4& Forthwestern Paocific Railroad )

Company exd the Town of Sax Anselmo,) B¢ I
requesting the closing of the first ) Applioation Toe 11 895"
grade orossing east of San Anselmo )

ix the County of Marin, State of )

Calif ornia. ;

E. T. Zook, for Northwestern Pacific Rail-
road Company.

Thos. P. Boyd, for August J. Iand and
Re Ao Carey.

Se Po Whitwell, for Ross Valley Chamber of
Conmerce.

Re. D. Box, for Ross Valley Chamber of
Commerce.

2. S. Rake, for Grosjean & Company and
Tamalpais Theatre.

3% TEX COMMISSION:

OPINIOX

Tl e el . — s e

The above entitled joint application of the Northwes-

tora Pacific Railroad and the Town of Sen Anselmo was filed on
October 27th, 1925, The Commission being of the opinion that
8 publio hearing was not necessary in the proceeling mde its
Docision No. 15,706 therein on November 20, 1925, in which per—
misasion was granted the Joint applicants to eclose the f£irst eross-
ing east of Main Street ir Sax Anselmo as requested in the appli-
oation.

On December 15th, 1925, a petition, signed dy = largs
nunmber of property owaers, protesting against the closing of the
orossing, was filed with the Commission. Pursuant to instrmctions
from the Boaxd of Trustees, the Town ClerXk filed a letter with the

Commission requesting the establishment of a orossing for pedeg=
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trians at the site of the abandoned crossing. On the 29th day of
Decendex, 1925, the Commission made its order setting aside its
order in Decision No. 15,706, and reopened the matter for public
hearing. Public hearing was held at Sax Anselmo on January 11,
1926, before IZxaminer Austin, at which time the matter was sdbé-
mitted.

The orossing involved herein is on the San Rafael line
of the m‘bﬁrban olectrio system of the Northwestern Pacific Rajl-
road Company and 1is located adbout 940 feet east of the main Street
¢rossing near Sen Anselmo Station. The nearest pulliec omé’éﬂ:é
toward Sax Rafael is located about 1150 feet sast of the crossing
under consideration. The railrosd line from San Anselmo to San
RaZael runs in an easterly znd westerly direciion and is para-
l1leled on its north side by the San Rafael arnd Olema Road, which
is now a portion of the Sitate Highway, and on its south side by
Greenfield Avenue through Sam Aunselmo amd o portion of San Rafael.

It is expected that Greenfield Avenue will wiimately
be constructed as & through highway between San Rafael and San An-
selmo. From the Xain Street crossing in San Anselmo to the £irst
orossing east of the one covered by this proceeding, Greenfield
Avepus is adjacent to the railroad right-of-way. From the latter
orossing through Highland into Sax Rafael, it is about 150 feet
distant Lrom the railroad. This roadway has only recently been
Paved and curbeld snd may wltimately teke a consideradble amount of
traffic from the State Elghway. The £irst crossing east of the
orossing under comsiferation is situated opposite the exntrance of
Sequoia Drive into the State Highway and serves as a crossing con=
necting Greenfield Avenue with the State Highway and with Sequoia
Drive and Park Way. ZPark Way and Sequoiz Drive are the two prin~
¢ipal roeds serving Sequoia Park No. 1, a residemoce district lying

Lt A& ‘\‘

158




north of the State Highway between these two crossings. Anchovista
Avenue, a rataer steep road, ouly partially improved, enters the
State Highway from Sequoia Park Noe. 1 at a point about 350 feet
e0ast of the orossing receatly closed. Anchovista Avenue iz spprox-
imately on the lins between Sequols Park No. 1 axmd the Anchoviasta
Traot. Anchovista Tract is divided dy Palm Avenue, anothexr steep
road, into two portiors. The easterly portion is largely devoted
to the inchovista Hotel and cottages end the westerly portion oom~
taing approximetely eight residences. The Anchovista Hotel and
ocottages are also served by a short narrow lane called Spring ‘lane,
Sequoia Park Noe 2 is a residence section or‘é.ppron;-
mately 75 bomes lying znorth of -the Anchovista Tragt and Sequoia
Park Nos l. Automodile traffic into both Sequoia Park Seotions
travels via Sequola Drive, which is the only well paved stireet
entering the State Eighway from these.two sub-divisions.
| Warren Avenue¢ enters the State Highway Lfrom the west side
of the Anchovista Tract near the junction of the latter with lMain
Street. Inspection shows that that portion of Warrem Aveme para-
1lel with'the Staete Highway is & paper street. Improvement of
Greenfield Avenue bas opened up corsiderable tarﬂtory on the south
8ide 02 the rsilroad for bYoth residentisl axd dusiness properiy,
glving socess to San Rafael Heights, & suddivision near Highland,
and Lincolrn Park, & new sub-division near Main Street. There axre
at least 25 residences in Sen Rafmel Heights between the oressing
of Ross Valley Drive at Highland Station and the orossing opposite
Sequola Drive. 3Between the crossing under comsiferation and the
£irgt oxossing east, opposite Sequolia Drive, there are only fouxr:
residences-and one large fumiture store, the latter recently con-
structed. Several store tuildings have recently been erected along
Greenfield Aveanue between Main Street amd Lincoln Avenue, The
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Lots from Lincoln Aymue %o the crossing under conslderation are
vacent at the present time bdut are classified or zmefl as good
business properiy. At least 15 homes have already deen construct-
ed in Iincoln Park.

ALl of the mub-divisions heretofore mentioned lie on roll-
ing hills, except that the business portion c;r Lincoln Park iz on
level ground adjacent to the main highways. Cextain sections of
Sequoia Park No. 1 and the land 1o th.emea.s‘g thereof have very high.
deep ocuts facing om the State Highway and these sections will Prob-
ably mot Dbe improved for a vexy consideradle period of time, A
similaxr seotion of cut, 150 feet long, lies along the south side of
Greenfield Avenue between the fwrniture store and the crossing uwnder
consideration. West of this out a smll poertion of the property
zoned as dusiness property is occupied by a eoreek bed and will de
very expensive ito improve. There are no sidewalks yet c‘onstmqt‘gq

along Grogufield Avende or along the State Eighway, except Tor ser-
tain small sgections in front of a Zew of the regidsrces on the north
side of the highway. )

A number of people resifing in the Anchovista Tract and in
Sequoia Park No. 1 -testified that it Was Very ne¢essary for them to
reach the dusiness section in Lincoln Park facing on Main Street
and Greeni‘ield. Avenve near Main. Thesse residents claimed that trav-
eling to thls business seotion via the State Highway ani the Main
Street crossing is very hazardous, due to the heavy traffic on the
Highway axd the lack of proper sidewalks. They preferred to f_a.el'o
the crossing which has beex closed and Greenfield Avemue as the
traffic is much lighter on that street, although it is aléo devoid
of sidewalks.

Mr. Haxvey E. Nelson, & furniture desler who has recently
established the large furniture store, previcusly mentioned, pro-
tested the closing of the crossing, claiming that he has & number

of customers in Sequola Park immediately opposite his store who  (FET

1604




use this orossing and in addition the closing of the orossing would
temd to cause him to lose transient customers who might 7:0~ travel-
ing west on the State Highway 2nd who might change their minds
adout turning dad: after having proceeded ajpronmtely another
1000 feet to the next erossing west. Through travel to the east
naturally would have passed the orossing recently a'bolishéd. before
they were awsre of the existence of his store.

It would oppoar from the evidence that through traffio
bas small need Zor the orossing which bas"been closed, as ‘fhroush
traffic would desire to contimue on either the State Highway or
Groonfield; Avenwe a8 far as possible before meking a turm. This
craffic would be amply sexwved by the Main Street erossing,the
crossing opposite Sequoia Drive, the Highland Station Crossing and
orogsinga es3t thereof.
| The*e does not appear to be more tham a very local need
for this oross:.ng The roads in Sax Rafael Hoeights lead either
to the Highland Sta.tion erossing or the orossing oppesite Sequoia
Drive. Sequoia Park Subdivisions Nos. 1 and 2 must, dy prefer-
ence, use the Seilnoia Drive orossing in order to reach Greemnfield
Averue, on aoccount of ithe very muoh sxperior condition of this
street as compared to Anchovista Avenue. It would appear, then,
that the convenience and necessity of the closed cfosaing would
be derived largely from requirements of pedestrians living on the
north s8ide of the Highway desiring to reach Lincoln Park Subdi-
vision and the ‘buginess houses therein and such localla.u'homobile
use as might enter the State Highway from tze short Stoep minoxr
roads entering it from the north. There may also be a small looal
uﬁe ot thisl crossing by delivery wosgons. However, as it is only
950 feet and 1130 feet to adjacent crossings to the west ani east,
this local use by gutomobiles would not appear to de greatly in-
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convenierced if foreced to use these adjacent orossings, as the

tize required in reaching them and doubling dack at spoéds of ﬁom
15 to 20 miles per hour would vary approximately from l=1/2 to two
zixutes. This appears to be no grecter inconvenience than is re=-

» quired in the average large ¢ity where no left turns are permitted
on the main streets, thus »equiring a driver %o drive completely
around the dlocke

The Commission is of the opinion that in genersl it is not
in the public interest to sllow the oreatiom of a hazard, &ue to
the Iconstmction of pqdestrﬁ.&m crossing at grade, merély becanse
the locgl property owners have failed to take steps to have proper
sidewalk facilities installed along the main thorouvghfares. How-
ever, in this particular instance, casiderable inconvenience will
prodably be caused the residents on the north side of the State
Highway by lack of such & ¢rossing pending the ine'sta,ila.tibn of
proper sidewalks along that thoroughfars and under these canditions
it appears reasonadle to create a pedestrian erossing at this looa-
tion pending the construction of such sidewalks. There does not
aprear to be suflficient need in this instanoe to reopen this cross-
ing for vehicwlar traffic. In general, the elimination of cross-
ings at grade tends to speed uwp train service which, in this in-
stansce, i3 in the interest of 2 large number of resident commwb-
ers. The hazard of accident at this point is also permanently
eliminated. , |

Counsel for certain protestants in this proceeding con-
tended that the Commission had 1o power to close the orossing
under comnsideration, as this orossing along with others, was es-
tablished by Jjudgment of the Superior Court in and for the cm\éy
of larin, om March 2lst, 1906, in an action brought by Martin B.
Magresen, plaintiff, ageinst the North Shore Railroad Company,
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defendant, predecessor in interest of the Northwestern Paoific
Railroad Company. In this action the plaintiff slleged that the
orossing in question had been established as a private orossing,
yursuant to the terms ol the right of way deed executed dy one
Patrick Hayes, Zormer owner of the 150 aere traoct ad jacent to
 these orossings snd on the south side of the railroad, to +he
North Pacific Coast Reilroad Company, predessssor of the North
Shore Railroad Compsxny, the deferdant in said action. By its
Juldgment in this action, the Court "oxdered, adjudged and deoreed
that Martin B. Magoesen, the plaintiff, do have and recover of and
from the Forth Shore Railroad Company, (o corporation), sait de-
Tendant, four (4) streets or crossings émneoting his'la:nd's. situ-
ate, at its risk and expense, 30 as to leave ezch snd all seid
spocified streets or crossings entirely free and clear of said
third rail; and that said defexdant is hereby further perpetuslly
enjoined, regtrained and prohidited from intexfering with plauiz;-
tiff in opening up, establishing, laying out and maintaining each
and all ol ‘the said four (4) streets or crosaings, particularly
heroindefore specified, across the said defesdants right-of-way
a:nd in the manner stated as aforessid, ancl from doing or permit-
tizrg any act or aots so as to hinder or impede rlaintife, or
occnpiors of sald lards of plaintiff, or purchasers or Sucoceszors
in interest of plaintiff, from or in the free and wainterruptst,
use and enjoyment of said four (4) streets or crossings, or any
of them, for the purpose of erossings; that this injunetion shall
not, and is not to, restrain or emjoin said defendant from the wse
and exjoyment of its reilrcad and its said right-of~way for the
Teasonable and proper working of railroad traffic, or any pert
thereof; and that plaintiff to have 'and recover from said defen-
dant his costs herein, smownting to $115.75.7

It is cantended by these protestants that they, as the
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guccessors in interest of the plaintiff Magresen, have a right to
the Pree and uninterrupted use of this orossing, of which the Com-
mission camnot deprive them. It will be noted thet this Judgmont
went mo further than to establish the right to a private orossing
as between the parties to the action, for the use of plaintif?
ti‘lbréin, his successors ir interest, and purchasers and ocmp'iéra

¢ the tract formerly owned by Hayes. The rights of the public

were not in issue mor decided in the action, so thebbfqre, wader the
temms ¢¢ the judgment itself the Commission is mot precluded from
detérminmg tvh"e q_\iéstion of public convenienoe znd nooessit;r Tor the
Proposed crossing. ' :

;ﬁdi-eofer, we are of the opinion that under the power vested
in 4t by the Comstitution and the Public Utilities Aot, (Sec.43), the
Commission 48 clothed with jurisdioction to make such onders with re-
{etion to the opening, closing or slteration of grade crossings as
‘ﬁﬂe puﬁlio “.L‘:‘it'ei-eat may reguire, eantirely independent of tie provi-
‘sions of any private contract detween individuals assuming to re-
"striot such actiom.

Our Supreme Court has held that the Commission moy estabe
11sh rates for & publis wiility service which will supersele the
rates £or such service previously fixed by private contract be-
tween the consumer and tae company. This, it has been held, is'a
valid exeroise of the police power which neither impairs the obli-
gation of a comtrxot mor deprives of property without due “process
of law, -

Tew vs. Railroad Commission, 184, Cal., 737, 195 Pac,.423

(Citing earlier decislons to the seme €7X6CL)e 4
similar conclusior was reached by the United.States
Distriet Court for the Northem District of Cali-
Tornia in a recent decision.

Market Street Reilwny Co. vsS. Pacific Gas & Eleotrie
COe, b FOG., (204 633, 030,
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We oan see no distinction between the power to modify
coniract rates and the power to modify a private crossing agree~
ment. Both alike rest upon the police power and are jJustified
by changes in conditions vhich warrant the establishment of new
rates or the establismment or abolition of a orossing when re=-
q;u;red. Iby the necessities of the public. We,therefore, cozclude
that in the instant case the Jjudgment referred to in no way rre~
cludes the Commission from abolishing this orossing for public
vse, wholly or in part.

Forthermore, physical conditions in this vicinity have
changed consideradly and alter the necessity of the number of
crossings at grade. At the time Patrick Hayes entered into his
agreement with the North Pacific Coast Railroad Company aud at the
time Jjuldguent was rendered Dy the Superior Court im and for the
County of Maxriz there was no improied. highway such'€s Greenfield
Avenue parallel to the railroad company or the south side thereof
and detween it and the lands formerly owned by said Patriock Hayes.
-4t the proéemt time Greexnfield Avenue, & well paved axnd ourbad
highway, affords access to and from this property toward both San
Rafaol snd San Anselmo, directly by crossings at Highland, at a
point opposite Sequoia Drive, and at Main Street.

The Commission is of the opinion that the crossing under
consib.era.t:.on 15 not necessary for vehicular traffic and that the
vermission to ¢lose same, granted by the Commission to the Towa
of Sen Anselmo =axd to the Noxrthwestern Pacific Railroad Company,
in its Decision No. 15,706, dated November 30th, 1925, should
again be granted, providing, however, that a c‘rossing Lfor 'jmd.oa-
trians should be reopened in its stead.

— g mE em

The Northwestern Pacific Railrosd Company and the Towa
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of San Anselmo, having made application to the Commission Tor
permission to close the £irst highway orossing at grade east of
Main Street in Sax Anselmo, across the tracks of the San Rafael
Sudburban Eleotric Line of the Northwestern Pacific Railroad Com~
pany, public hearing having been held, the Commission being ap~
prised of the Zacts, the zatter being under sudbmission and ready
for decision,
IT IS HEREBY FOUND AS 4 FACT, that public coveaience
and necessity do not require the comtinuance of a pudblic orossing
at grade rér vehioular traffic at the point above indicated.
IT IS EEREBY FURTEER FOUND AS A FACT, that public con-
venience and necessity require the establishment of a pedestrian
crossing at grade at the point above indicated, pending the can-
struction of sidewalks slong the San Rafael and Olems Road between
Sequodia Drive and the Junction of San Rafael and Olema Road with
Xain Street, San Anselmo, therefore,
IT IS EEREBY ORDERED, that permission and authority de
and they a.i-e heredy granted to the Nortkwestemn Paci.t‘ic Railroad

Company and to the Tomn o San Anselmo, to abolish for public use
with respect to vehicular traffic, the Lirst grade crossing east
of Main Street, at Railrood Ingineer Sta‘cions 524*56 7 and 525+
16.7, in the Town of San Anselmo, County or Mar:l:a. State of Cali=-
forniz, and as indicated as Xo. 5 on the Yap (CeE.1633-36) at=
tached to the application; and that sald crossing shall mot be
re-established as an open public orossing without the oomsent of
this Commission being first obtained therefoxr, A
IT IS EEREBY FURTHER ORDERED, that Northwestern FPacific
Railroad Company de and it is hereby directed to construct a cross-
ing fox pedestrians at Engineer Station 524+5647 or its near viecin-
ity, subjest to the following ocarditions, nawely:



(L) The cost of the instellation of such pedestrian
crossing and the cost of its maintenmance theréafter shall be borme
by the Jorthwestermn Pacific Reilroad Company. "

(2) Said pelestrian orossing shall be abolished when
sidewalks shell have been constructed along the San Rafael and Ole
exa Road from Sequoia Drive to the Junotion of said Road with Main
Street in Sax Anselmo.

(3) Applicent shall, within thirty (20) days thereaftex,
notify this Commission, in writing, of the completion of the instal-
lation of said pedestrian crossing.

(4) The Commission reserves the right to make such fur-
ther orders Telative to the location, canstruction, operation, main-
terance and protesction of said pedestrian crossing as to it may seenm

right and proper and to revoke its pemisaion if, in its Judgment,

the pudlic convéniente and necessity damand such aetion;
The authority herein granted shall become effective
twen ty (30) days from the date hereof.
Dated at San Francisco, Califomia, this 1( day of

Mok, 1926,

{

By

Commissioners.




