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Decision No. /4 7 A % .% thNL;L
MU

BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFCRNIA

Los Angeles County, & Munieipal Corporation,
Gilmore 0il Company, & Corporation,

Complairants,
A. ¥. Gilzore Company,& Corporation,
Intervener,
vs. | CASE XO. 2111

Paoific Eleoctric Railway Company, & Corpor-
ation,

Southern Pacific Company, & Corporation,
Defendants.

BY THE COMMISSION:

CPINTON AND ORDER ON APPLICATION FOR RECONSIDERATION .
OF THT RECORD LS MADE

This Ls an application of complainmant, Gilmore Oil
Company, & corporation, and of the intervener, A.F.Gllmore Com-
peny, & corporatiom, for reconsmeration, on the record as nade,
of our Decision No.15788 entered December 21,1925 in the above
entitled proceeding, insofar as the denial of an award of repar-~
ation is concermed. We found thet the rates on road cil from
Shermen Junction to 1Los Angeles, Compton end 3aldwin :Ps.rk were
not uwnressonsble, per se, but that they were unduly diserimin-
atory and prejudicial to Shermap Junction and undnly preferential
to E1 Segundo to the extenmt the rates from Shermen Junction

exceeded rates contemporaneously in effect from El Segundo, and
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directed defendants to remove this undue discrimination and
preference by publisbing from Sherman Junction to Los Angeles,
Conpton and Baldwir Park retes not in excess of those on road oil
from E1l Segundo to the same points of destination.

Applicants, in their petition for reconsideration,
direct attention to and rely upon the holdings of the Interstate
Commerce Commission in Lester & Toner vs. Long Island Rallroad,

83 I.C.C.251, and Mebius & Drescher COm@an§ vs,Central California

Traction Company,42 I1.C.C.599. In those cases the Interstate
Commexrce Commission ewarded reparétion upbn the findings of
uwndue ddserimination and prejudice, but there was evidence
before the Commission to the effect that the rates from the
preferred points permitted compleinants' competitors located
at suck polnts to centrol the selling price of the commodity
and that such preferred rates were the direct and sole cause

of compleinants being dameged.  Another reparation case, and
one which the petitioners felled to recite, is A.E.Xerr &
Company vs.Sand Springs Railway Company,et al., 62 I.C.C.296,302.
Here the complainants referred to the Mebius & Drescher Company
case, but in the XKerx proceeding the Interatate‘commerce
Comnission held the opposite of that for waich thes petitiomers
are here contending and clearly points out that the issues in
the Xebius & Drescher Company case were in no manner om all
fours and did not parallel the Xerr case. The latter case
invelves facts similaxr %o those in the proceeding here in con-

troversy.




The following is quoted from A.Z.Kerr & Company, supre:

"They concede to their principal competitors

a rightful adventage in materially lower
production cost,enabling those competitors

to reduce prices out of all proportion to

the former differemtisls, bdut cloim thet
thelr own rightfrl advantage in freight

rates entitles them to damages and fixes the
measure of such damages, on the theory that
no matter what their eastern competitors’
production cost advantage was, the delivered
prices thet they made, and whick the complain-
cats were compelled to meet were based in part
upon frelght rates and always reflected in
full the advantage which the eastern plants
hed by reason of the unduly preferential rate
adjustment®. (301)

"There 1s evidence to the effect that prices
fluctuated from time to time and were met by
complaeinents, but it is not shown that the
Muncle or other competitors made advances or
reductions in prices coincident with or con-
forming to the changes in freight rates.
Nelther is it established that,if the undue
prejudice had been removed by an increase of
the rates from the eastern plants, it would
in any way have affected the complainants'
competition®. '

"Xt s clear that complainants in the case
before us proceed upon the theory that,having
met the prices of their competitors,they were
recessarily and autometically damaged in
anounts measured by the former rate dAiffer-
entialg * * * *® * * X .
Recognition of such a theory would bde contrary
to the binding ruvle in the International Coal
Co. Cease,supre, which regquires affirmative
proof of the faoct and amount of damagem. (302)

Where rates are found to be not unreasonable, dut only
wnduly discriminatory, compleinant must prove by direct evidence
that it has been injured; the exact amount of damage suffered by
it,if any; that the demage suffered was the direct and proximate
result of the lower rates from the preferred points and that such
damage was clearly traceable to the rate paid. The amount of
densges cannot be implied or left to conjecture, nor is the




amount of damage suffered necessaarily the difference between the

wnduly diseriminatory and prejudicisl rate paid and the rate
subsequently established. There was not in evidence in this
proceeding any such proof and, therefore, reparation was denied.
Peonsylvania Reilroad Compeny vs.Internatiomel Coal Co. 230 U.S.
184; Coal Switching Reparation Cases at Chicago, 36 I1.C.C.226;
C.D.Park vs.L & N Railroad ,55 I.C.C.703; Darnegle Steel Co.vs.
Director Genmeral,96 I.C.C.527, snd cases cited therein.

The sllegations of the unreasonableness per se 6: the
rates werenot sustained; irn fact, the record clearly shows the
rates in controversy from El Segundo and other points to have
been subnormel and depressed by reason of the actua; and potential
competitive influences.

In the light of the decisions hexrein referred to, we
hove carefully reviewed the record to dete?mine if applicants
have reasonably established the requisites necessary in dlserimin-
ation cases to entitle recovery. This record is barren of proof
that the damaege alleged to have been suffered was directly attrid-
utable to the rates in effect from El Segundo. Neilther does it
appear of record that the Standard (il Company in erriving at its
selling prices for roald oil, which it is stated applioants met,
based its selling pricesupon the El Segundo rates, or that the
rate from El Segundo fixed the price of road oil and thus per-
mitted the Standerd 0il Company to control the selling price of
the commodlty.

The applicants havevnot, according to the legsl require.-
ments, proved that they were damaged by the payment of the dis-

criminatory rates. TUpon reconsideration of the record as made




and of ouxr Decision N0.15788, we affirm our former Lindings

and conclusions and an oxder dismissing the application will

be entered.

Upon furiher consideration of the record in the
above entitled proceeling and of the petition for recomsid-
eration,

IT IS EEREBY ORDERED that Decisioﬁ No0.15788 entered
irn the above entitled proceeding be.'ana the seme is, hereby
affirmed, and

IT IS EERERBY FURTHER ORDERED that the sald petition
be, and it {s, heredy denied.

Dated at San Francisco,California, this /2 A

day of May, 1926. |
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-Conmissloners.




