Decislon No. ZL:ZX:SL_.

BEFORE TEE RAILROAD COMCISSION -OF TEE STATE OF CALIFORNIA

In the matter of the application of )
J. Ro MARTIN and ADAN A. MOORE for )
permission to transfer operative )
rights. ' )

Applicetion No. 11706

Charles Kasch, for Apvlicant.

Crawford & Crawford, and Chas. A. Beck, Zor
Charles Xupvinger, Protestant.

BY TEZ COXNISSION:

ORPIXIOYXN

In this yroceeding <. R. Martin has applied to the

Reilroad Commission for permision to sell, snd Adam A. Moore
has applied for permission to purchase, the operative rights
granted to J. Re Mortin by Decision No. 6175, dated larch 4,
1919, in ipslicstion No. 3614, sutacrizing the operstion of
a1 sutomotive passenger axnd freight service between Lakeport
and Upper Lake and Ukiash wnd a passenger service betweexm Lake-
 vort and Ukiah for such travel only as may originate at poiats
between Iakeport axnd Iaurel Dell. Under tae terms of a con-
tract oxecuted by the parties, subject to thé Commission’s
approval, lloore has agreed 1o pay lertin in consideration of
the transfer of such operative rights the sum of $500.00, and
an sdditional sum of 31000.00, as the purchase price o lartin's

one l-ton Ford truck, making a total consideration of $1500.
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Aftexr the filing of the apvlication an informal odJection to
the transfer was 2iled by Cherles Xupninger, s certificated
freight truck operator between Lakeéort and Hopland, upon the
ground that lartin nad abandoned ¥ast portion of his operative
right covering the route between Lakeport and Upper Leke. A
Lormal answer and o supplemental answer to this odlection were
£iled by apvplicsut Kartin, alleging there had been a temporary
discontinuence of the Upper Lake route, due to the fact that
one T. O fuddick had been houling cream under coatract fox
certain skippers fron Upper Laké to Ukish, thereby rexdoring
applicgnt's operations in this territory mwaprofitable, dut
that auck discoatinuance was not permanent in chseracter. It
is concedeod that Nartin aas conducted & regular service over
the remainder of his route.

A public hesring was held before Zxaminer Austiﬁ at
Lakeport on Februsry 17, 1926, when evidence was offered, the
matter was submitted and it is now ready for decision.

Avplicant llartin testified he had continuously con=-
ducted a freight service between lakevort and Upver Lake,
oversting twice a2 week, under a time schedule so providing,
watil August, 1924, when Iuddick commenced hauling milk and
cresnm froi Upper Lale %o Ukiéh under contract with certain
shivvers. Because of this competition, Ifurther operations
over this part of the route becsome unprofitedble. It was
then agreed that Ruddick should serve this territory until
other arrangenents could be perfected, dut Lartin, so he
testified, has since been ungble to meet this sitwation.

Ze denied that he had discontinued this service eatirely,

Stating he had hauled certain commodities, such as fruit,



poultry and eggs, whenever reguested by shippers, but he ad-

nitted tﬁat for a year fdllowing August, 1924, no regular
service to Upper Lake was maintained, trips being made intar-
mitteatly on call. Since September, 1925, applicent Moore
has dbeen operating_?he service regularly between Lakeport and
Upper Lake, acting as an employe of Martin in so doing.
Aoplicant Moore testified thaet since September, 1925,
2e has been exployed by lartin, operating regularly to Upper
Toke under a bi-weekly schedule and handling all traffic of-
fered. On direct exsmination he stated he had 1o kaowledge
- of ﬁhe discontinﬁance of the Upper Lske service, bui on re-
direct exsmination, sdmitted ke knew thet for a time liartin
was 00t running'regularly to Upper Lske, there bheing & pericd
‘02 ebout a year prior t Seoptember, 1925, when ILiartin oper-
ated about twice o month on call. Testimony was introduced
by applic-ats relstive to the substantisl volume of traffic
originating at Uvper Lake and Scotts Vil ley, indicating a
demand for the service. Titnesses were called by spplicants
to describe Lartin's operstions, but their testimony in this
regard is indefinite and wacertain. George N. Bushuell, a
nardware morchant of Upper Lake, stated he had observed lar-
tin in Upper Lake haﬁling cream, chickens end eggs, but
could not recall how frequently he was there. L. R. Xeil,
manager of the -resort at Seratoge Springs, testified that
Mertin might have served nis resort, but he had never seen
him there. H. W. Zemp, conducting o resort at Blue Lakes,
restified he hald observed Martin's trucks operating from
Lakeport via sﬁotts Talley as froeguently as two.or three

times & week and sometimes daily. Zowever, le observed

Se



no such operations from Upper Lake. Zlmer Sanborn of Upper

Take testiried taat during the past two years he could not
recall having seen Lartin overating aay trucks, bdut he had
observed loore regularly. I. A. Mann, s farmer living near
Tule Iake between Upper Lake end Saratoga Springs, staied that
in the past two years ne had scen Martin on the Upper Lske
route several times, dut had not patronized him while Ruddick
wae pauling cream. Furtherzore, he stated, Martin would not
serve him in auy event, since his farm was one mile fron *the
nighway. . M. Poster, a raach foreman nesr Upper Lake, tes-
£i?ied he had seen Martin hawling, but could zot say how fre~
ouently. Zis ranck is situated sbout three miles from Upper
Take on the main Ukish nighwaye.

The granting o2 thic application was protested by
Charles Kupvinger Company, s freight truck operntor bétweeﬁ “
Lakeport snd Hoplend. |

On benelf of protestsnt, W. O. Ruddick testified
trat since April, 1924, he had been operating trucks between
Upper Lake and Ukisk, hguling milk, and that during this
+ime he had not observed Mertin operating sny trucks dver
the Upper Lake-Ukianh Eighwsy from its Junction with the Scotts
Talley rosd. He admitted, on cross-examinastion, that Nertin
might possibly have coanducted such operatioas, but not within
nis observatiou.

In this case we have the admission of both applicants
that there has been & virtual abendonment of service between
Taxeport and Upper Iake for s period of one yesr subsequent.
to Lugust, 1924, whea llartin ran only occasionally and at the
special request of shippers. Furthermore the testimony of

applicants’ witnesses £fnlleg far short of proving any regularity



o2 service over this route. In our judgment the evidence

shows that Martin deliderately abandoned the operation of a
substantial part of his route without first obtéining the con-
sent of the Coxmission.

in operstive right is to be regarded as 2 distinct exn-
t147 and as cuch is indivisible. In grenting a certificate the
Commission acts upon evidence showing the necessity for aér-
vice to be conducted over the entire route, as distinguished
from its constituent paris; consequently, the obligationm xesis
upon sn operator to give coantimwous and adequate service over
+he whole route embraced within his certificate, until he has
been suthorized by the Commission to dlscontinue service over
suer route of s paxrt of 1it.

In re Californis Trancit Co.,

Dec. 10073, 2L ReR.Ce, 211, 215;
In re Schmidt & Emich,

Dec. 11151, 22 ReReC., 443;
In re Schmigt & Zmich,

Dec. 15168, 26 R.R.C., 794.

e have repeatedly held that where an operator will-
fully and without our coaseat abendons the opersation of an
sutomobile stage or truck service, bis rights are subject to
sorfeiture and his certificate may be revoked.

In re De TLuxe Transmwortation Co.

Dec. 6933, 17 R.R.C., 565,

Nelson, et al. vs. Haley, et al,,

Dec. 10098, 21 R.R.C., 226.

Ir re M. Haydis, DecC. 11555, 22 ReReCe 9414,
In re lonzie, Dec. 11103, 22 RR.Ce 413.

Since o certificate is indivicidle the same penalty may




be impoged f£or the wnautnorized abandonment of o substantial
vart of an overative right.
In re Californis Transit Co.,

Dec. 10073, 21 R.R.C. 211, 215.

In view of what we have sald applicant Iartin's oper-
ative rights are subject to forfeiture and revocation; Because
0f nis gbandomment of zervice between Lakevort amd Upper Lake.
These rights are by no means restored by the subseqrent resump-
tion ol operations in this territoxry by appnlicant livore. vhen
the gbandonment occurred, Martin's rights became immediately
subject to forfeiture, and arc not revived by the mere resump-
tion of service.

Pickwick Stazes v. Craig, Dec. 7828,

18 R.R.C. 516, 522.

Waile we cannot declare a forfeiture of xhrtin'a opef-
ative rights in this proceeding, this spplication having been
£iled Lfor an entt;ely Qifferent purpose, nevertheless, we be-
‘1ieve we should not be placed in tae position of having tecitly
approved gprlicant’'s actions by granting our consent fo the
provosed transfer. Under similer circumsiances the Commission
has previously declined to approve transfers of ovnerative rights:

In re Californis National Bank of lodesto, Dec. 8858,

19 R.R.C. 702;

In re De Iuxe Transportation Co., Dec. 6933,

17 2.R.C. 565;

In re Californis Transit Co., Dec. 10073,
21 R.R.C. 21l.
The matter of revoking appliceats’ rights cran be dis-

vosed of either upon & complaint filed for that purvose or upon.

a proceeding initiated by the Commission on its own motion.




Tpon full considerafion 0f the evidence, we are of zhe
ovinion and hereby £ind es a fact that #pplica.nt,. J. R Lsrtin,
ras willfully oané without the consent of tais Commission aban-
doned the overation of that portion of tho operative right
heretofore granted him by Decision No.'6175, dated Mareh 4, 1919,
in Application No. 3614, covering the route between Lakeport and
Upper Lske. In view o such fianding the apvrlication must be
deziod. |

An order will be entered derying the apvlication.

A public hearing having been held in the above entitled
application, the matter having been duly submitted, the COm-'
mission belng now fully advised and basing its order on the find-
ing of fact and on the statements which appear in the ovpinion |
vreceding this order:

I? IS ZEREBY ORDERZD thkat the application of J. He Kartin
to travsfer o Adam A. Xoore, and of Adam L. lloore to acquire aﬁd
theresfter overate all of the rights and privilegea granted %o
7. R Lartin by this Commission’s Decision No. 6175, dated Narch
4, 1919, in Application No. 3614, be and the same is“hereby de=-

nied.

Dsted at Sen Preacisco, Cslifornis, this JFEL dw of

2;2'@_.4[ , 1926
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