Deciston Fo./ J¢ ?

BEFORE THZ RAIIROAD COMMISSION OF TEE STATE OF CALIFORNIA

-006~

BAKERSFIELD AND LOS ANGELES FAST FREIGET
COURPATY, & corporation, and LOS ANGILES
AND BZST SIDE TRANSZORTATICN. COMPANY, &
corporation, ,

Conmplainents

VSe -

MIXKE LANG, MIKE LANG TRANSPORTATION CO.,
Wi. P. SEIELDS, KATE B. SHIEIDS, .SEIZLDS
TRUCK 0., JOEN DOE, JANE DOE, JOEN ROE
and JANE ROE,

Defendants
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Messrs. Hugh Gordon and George Clerk, for Complainants,

Kessrse. Sanborn & Roehl and Delancy Co sultk, by
A. 3. Roehl, for Mike Larg, Mike Leng Transportation
Company, Defenlsnts. . . ‘

Nessrs. Dave F. Sznith snd Welter T. Casey, for Tm. P.
Shields, Xete B. Shields, Skields Truck Compaxy,
Defendonts.

Je .Fo Vizzerd, Esqg., for California Truck Owrers Ass'xz.

Toil Jacobson, Esg., for Franchise Owners iss'n. .

Howexrd Robertsom, Esg., for California Iruck Company,
Ploneer Truck & ITransfer Company, Ster Truck Company,
Paul. Xexnt Truck Company, Smith Bros. Motor Truck
Compaxny, Belyea Truck & Tramsfer Company, and
Citizens Truck Company.

Richexrd T. Eddy, Bsg., for Carkey Tremsfer Company.

3Y TEE COMMISSION:
S OPINION

The complaint hefein‘alleges, among other things,
that the aﬁove-n.amcd. defendants are and have been éngzged An
the business of operating =zuto trucks in the business of
transporting propexty, or as common cexrriexrs, for compensation,
over the pwhlic highwaya of this state bhetween Lixed tormini
or over regulaxr routes as the tém, "between fixed termini
or over a regular route”, is efined in Chapter 213 of the
Statutes of 1917, of the State of California, as amended, and
moxe particularly between Loz Angeles and Bekersfield over the
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highway commonly kunown as the Ridge Route, =and between
Ios Angeles and Taft, Marlicopa, Fellows, MeXittrick, 0ld

River, Penama snd the West Side 011 Field District in Kern
Couxty; salsoe to, from, or between points between the ter-
ritory immediately adjacent thereto or within a twemty (20)

mile vicinity thereof; and also between points elsewhere
within the state and not exclusively within the limits of am

incorporated city or towm, or of a city and county.

It is fm-ther elleged that “cb.e defendants have not

neretofore obtained from this Commiasion, nor heave they othcr—
wise acquired, nor 4¢ they now own, ‘hold or possess the right,

franchige or permit to operate a transportation company between

sgid points as the term "iransportation company" is defined in
Chapter 213 of the Statutes of 1917, as emended; and that the

operations oi\‘ sald defendants and eack of them, of said trams-
portetion compenies, or as common carriers of prozp;-i-ti,r forxr -
compensation between seid points, is in violation of the pro=-
visions of the sel @ Chapter 213, Statutes of 1917 _as amend.ed
and more particularly of Sections 2 and. S thereor and. ot the
rules and regulations of this Commission. ’

The complaint further alleges that d.e:tendanté are
also operating as "common carriers-and transportation ecompeniesT™,
as those terms a:re;d.eﬁ.ned in Section 22 of Article XII of the
Constitution of the State of California, Detween the same points
and elong the same routes as above set forth; end thed the-‘
¢ onplainants and their predeeeésors in :I:nterest.have heen
operating for several yesrs as transportation companies between
the same points and elong the same routes as ebove set forth

wader certificetes of public convendence and necesslity obtained

from this Commission. The prayer of the complaint is that this
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Commission meke 1ts order directing said defendants to cease

and dezist from thne aforesaid violations of sald aects; and
to discontinue trensporting freight fox compensation between.

Yae above named points and along the above named routes.

The defendants by separate and specisl enswers deny

that their companles are trensportation companies or ¢ommon

carriers or have operated as traunsportation compénies or common.
cerriers in violation of Section 22 of Article XII of the
Constitution 02 the State of California, or of Chapter 213,
Statutes of 1917, or of amy other of the Statutes of the State
of Californis. Defendants further deny thet they are in any
wey subjeet 10 the Jurisdiction of this Commission or that

they are required to secure certificates from this Commissions

Public hearings were held before Examimer Setterwhite
et Los Angeles. The issues thus framed by the pleadings resolve
themselves into the following propositions:

le Are the defendants "common carrierst or T{ransporta~
tion comperies™ as thoge terms are defined fwm
Section 22 of Article XII of the Constitution of the
State of Californis.

2¢ Are the Qefendants engaged in the "business of transe
portation™ of property over the highways for compensa=-
tion as defined in Chapter 213, of the Statutes of
1917, as amended? and
If 50, 40 the defendants, in the comduct of such
business Musually or ordinarily™ operate their
trucks "between fixed termini or over s regular
route™, as those terms are defined in Chepter
2l3, of the Statutes of 1917, as amended.

As to the first proposition there is mot sufficlent
evidence In the recoxd $0 hold these defendants common cerriers
at the present time. The second is easily disposed of
by the fact that the answers of the defendants either admit
or disclose thet each 1s engsged in the dusiness of trens~

poxrting proverty over the highways for cempensation? Thié




:'.'a.ct Is :Curtner borne out by the record. The last proposition
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In view of the fact that the character of the
operations of'the‘se defendents dlffer it is necesssxy to digm
cuss the evidence dealing with each separatelys. As to Mike
Iang and the Mike Iang Trzzsportation Company, the record dis-
closes that the operations are two-£old in character. F;rst;
thet of comstructing oil and ga.s lines for oil production come=
panies end of comstructing o1l pipe lines to pipe line loca=~
tions; and, second, that of transporting oll well equipment

between gas anld oil locations and of transporting materials

between divers points for the Southern California Edison Company.
Witnesses for this defendant testified that the

01l pipe line construction business was the main business éf the
company, and tha’c the transportation business was & sepa:ra.te
and distinet feature of this main opere.tion. '.I.‘b.e record. shows
that this transportation dbusiness necessitates the con;t:!.nuous

employment of more tham forty mexr, involving the expendt ture of

58,000.00 to 310,000,00 per momth, and thet talrty-one trecks

are kept busy practieally all the time.

Witess Howexd lh. I.a.ng Merager of the Lang Trange-
portation Company, testified that of the 16-,697 tons moved by
the conoern during the f£irst six momths of 1924, 3,186 tons
were moved from the Southern Califormie OL1l Fields to the' West“
Side 041 Flelds, Bakersﬁeld, and the several other oil rields
located in the San Joaquin Telley to the noxrth, and that all of
this was moved over the Ridge Route.

mit s, witness further testified that furing the yeax ’
preceding the f£iling of the complaint nerein the i‘ollowir.g

shipments were mede for the following persous. or csmya.niem
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Bell Ridge 04l Compamy:betweenm 10 and 20 trips were
made over the Ridge Route from Los Angeles to Bell Ridge or
NeXittrick, and the West Side 0il Fields. -

Assoelated Supply Company: more than 20 shipments
were made for thls company from poiznts in Log Angeles ovexr thas

Ridge Route to Bakersfield snd the West Side Cil Fieldse

C. R. Gallagher and Co: between 3 and 10 hauls were
made from Santa Fe Springs over the Ridge Route to points in tae
West Side 0Ll Flelds.

Assoclated 0Ll Company: Detweenm 20 arnd 40 shipments
were made from Los Angeles to the West Side 011 Fields over the
Ridge Routes ‘

Standerd 01l Compemy: shipments were made beiween points
in Los Angeles district to points in the West Side 01l Flelds
ove;: the R;dge Route.

Western Pipe and Steel Compary: shipmemts were nade
from several points in Soutkhern California to points in the West
Side 011 Fields, and Lost Hills a::.xd. Coelinge over the Ridge Route.

E. J. Miley: ’shipmen'ts were made from points in Los
Angeles to Kettleman HIllse h

Feghes Tool Company: shipments were made from Loz
Xngeles to the West Side 011 Fields over the Ridge Route.

Internatlonel Derrick & Eqmipment Co.: about 5 bexls
were made from Los ingeles to the West Side OI1 Fields over 'the

Ridge Routee
Pacific Pipe and Supply Co: on more them one occasion

hauls were made for this company over the Ridge Route.

Chas. M. Woods Coe: At least 5 shipmen:ts were mede from
aifterent locations in the West Side Oil Fields, Lost Eills and

Coalinga over the Ridge Route.
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In adlition Mr. Roehl, Coumsel for the Mike Lang
Trensportation Compangr, admitted that the hauling done dy the
company from Southern California to the West Side 01l Fields wes
over the Ridge Route, and thet many shipments and a great deal

¢f tonnage had gone over that route.

With respect to the defendants, Kate Bs Shields, William
3. Shields, and the Shields Truck Compexy, practicelly the sanme

situetion existse The record shows that 12 trucks are kept

busy »ractically all the time; +that during the first si:; nonths
of the year 1924 a totel of 15,000 tons of materisal of various
kinds was hauled ovexr the highways, and from the companry's

Exhibit No. 2 1t appeers that from Jemery to July 1924, 2430
tons were hauled from points in the Southern California 0Ll Fields
to the West Side Cil Flelds, Elk Hills, Lost Hills =2nd San .Toaqa;m
0il Fields; while during the same perio&; a toté,l of 140 tons
were hauled south bound from points in the West Sidé C1l Fielda
to points in the Southern Californls 0Ll Fields. The record

further discloses that the company regularly hauls for five, aix

and posslbly eight shippers betweem points in the vicinity of
Los ingeles to points in the vicinity of West Side 01l Fields
over the Ridge Route, end thet within the year preceding the £iling
0L the complaint herein the compary heauled for seven or eight dif-
ferent saippexrs between points in the vicinity of los Angeles, and
the West Side Oil Fields or Bekersfield over the Ridge Routes

From the foregoing and other similar evidence 1t scems
cleer to us that both of these defendants sre iﬁ the business of
usually and ordinerfily fransporting property over the highways
for compexnsation heitween polints in the vicinity of los Angeles
and points in the vicinity of the West Side Cil Fields amd
Bakersfield over the Ridge Routes It follows, therefore, that




defendants are end have beem operating usualiy and ordinerily '
vetween fixed termini or over a regular route.

In the brieX filed by the‘ ¥ike Leng Trensportation
Company i't'is contended that the s’fos.i_:utes in question must be
construed In the conjunetive with respect to the words "beiween
Tixed terminl or over & reguwlar route,” - in other words thet a
transportation’éompany within the meaning of that chapter must
be a person or corporation which operates both between fixed
termini ond over a regular routé. We cammot agree with this

constructions Heratofore in the case oF Eighway Transport

Compazny ve Holmes, et al., Decision No. 14,369, dated December

17, 1924, we held that s persen or corporation was 2 transportaw..
tion compemy within the meening of the aet when opersting either
between fixed termini or over & regular roubte; sand this con-
struction has beer susteined by the Supreme fourt of Califormia

in the case of Holmes v. Railroad CO:nmissionL‘et al, 70 CaDe752 &

In the present instance whatever might be contended gs to Tixity
of termini, there can be no serious gquestion 28 to the

regularity of route.

i defense urged by defendsnts was that, even assuming

vhey were in tne business of transportation of pr“operty over the )
public highwyy for compensation, usuelly and oréinarily, between
fixed termini, or over a regular route', nevertheless, Chapte'r

213 of tke Statutes of 1917, as smended, i3 -inapplicadle 1o tnem
because they kel under private contrect omly, end not as’ ¢ommon
ca.::'»riers.‘ This defense was besed on the grownd thet the | '
stéfute applies only to common carriers and mot to contract

carrierss




In the case of Heppe v. ¥rost and Frost Truciing Compeny,

Decision No. 13,945, renfered on Atugust 20, 1924, this Commis~
sion held thet, by the 1919 amendlment to the Auto Stage amd
Truck Trensportation Act (Statutés;: 1919, Chapter 280); the -
Tegislature impressed upon this Commission the duty 5:3 ra-
éuiring a certificate of »ubllic convenience and necessity

from private contract carriers as well as from those whose
operations fell stricily within the category of common carriers.
This decision was sustalned by the State Supreme Court in the ,
case of Frost end Frost ve. Railroad Commission, 70 C. D. 457,

but on June 7, 1926, thae State Court's decision was reversed
oy the United States Supreme Court upon the grouwnd that the
State Court had interpreted taic statuie as forcing upon such
contract carriers the status of common carriers sgainst taelr
will.

In view of the determination of the matter, which has been -
made by the United States Supreme Couxt in the case sbove cited,
we heve 1o other zliernative at tiois time dut to hold that the
present case should be dismissed.

CRDER

Public Zeerings having deex b.éld. in the adove entitled
proceeding; 3he meltier having been submitted, end the Commigsion -
’oeing now fully advised ix tne premises, 1t 1s hereby found as
e fact that tiae defendentsiwbove nemed aave each of them
beex, 2nd now ere engaged lm vae business of transporting pro=
perty over tihe pudlic bighways, for compexsation, usually axd

orlinarily beiween Lixed termini ox over' a reguler route;

and fuether that neither of seld deferdants hes obbained .f;uvm

Se




this Commission & certificate declering thet the public com-
venlence end necéssiﬁy reguires such oPeramion. ”It appearing;
dowever, that the Urited States Supreme Court nhas determined
thet Jurisdlctlion over suck service doesanot inhere infthig
Commission:; | )

IT IS HEREBY ORDERED thet the within Compleint

be and the same.is‘hereby disnisseld.

Dated at San Frarvcisco, Ceriformie, thisgffz

dey of ?yf% , 1926.

»Comnissiconers




