Decision No. /7387 ..

BEFORE TEE RaILROAD COILMISSION OF THE STATE OF CALIFORNIA

7y

In the Matier of the Complaint of
JOORPARK FARMERS WATER COLRANY
Zor o restralining order aguinst
4. Z. HITCE celling water.

Gloson, Dunn & Crutcker, by Pauwl R. Warking,

for complainant. ‘
Clarke & Bowker, by Doz G. Bowker, for defendsnt.
Zdward Eenderson, for County of Venturs.

02IXIOX

In this complsint the Moorpark Fermers Waltor Company,
a corporation, Supplying water as @ public uwtility in and in the
vicinity of Moorperiz, in Venturs County, requésts the Commission
to restrain A. H. EHitch from sclling water to the Venturs County
Teter Works District Jo. 1, Oor to any other consumers. The com-
plaint slleges in offect thet one of the company’s principel pur-
ckasers of water is the Ventura County Water Works District Xo.l;
thot compleinent hes on ample supply of water which is permsnent
and in excess of preszent or enticipeted needs of all of its con-
suners; thot defendent 4. Z. Hitea plans to develop wells end con-
struct o diztribution system £or the purpose of selling weter %o
seld District and some other of compleinent’s custoners, whica
will aeprive complainent of reverue zand incéme necassary £or tae

successful prosecution of its business ss e mublic wtility. The

Commission therefore is asked 0 restrain s=2id A. H. Eitch fronm




selling water to the County of Ventura, or to the sald Vextura
County Weter Works District No. 1, or to say other of complain-
ant’s consumers.

Defendant by wsy of suswer denies generally the 2llege-
tions se?t out in the complaint and slleges that the Ventura County
Water Works District No. 1 igs desirous of securing wéter from Als
wells; thet als weter supply is ample and of g00d quality wd suit-
gble for domestic use, wheress the waler of complainent iz impuro
and so highly impregreoted with minersls o8 10 raeader it wafit for
humsn consumpiion; that his wells are so located that water can be
punped directly into fne Distriet's reservolr, from which it nay
be delivered by gravity throughoui the distridution system of sald
Digtxict without tre necessity of additional pumping, wheress the
water furnished byt compleinant must be pumped at considersble ex-—
ponze oy z2ald District before It can be delivered to its consum-
ers; thatl complainent hes only furnished water to saild District
for apovroximetely eight months, a5 an emergency measure; and thet
defendant has entered into a contract with said District to zup-
ply water for its reguirements uwntil sald District can provide
or acguire a permonent water supply of 1ts own. Wherefore the
Comnissior is reguested to dismise the complaint.

The Comnty of Venturc hes intervenmed in this pxoceeding
end algo filed an answer on bheaslf of the Ventura County Water
Works District No. 1. This answer in genersl covers the same mate-
tors ét up by defendant, ond emong other things allegps that the
wateor supply of A. H. Eiltch ic more desirable to the consumers of
the District's water system, cspeclally for domeztle use, end that

the cost of the necessary instellotions to secure water from tie

Moorpari Farmers Water Coxpany was far more expensive than would

be required %o receive wator from defendent Hitch. The Commission




iz acked to deny the reguest of complainent herein.

A oudlic heering in this matter wes held at Moorpexrk be-
fore Examiner Williems, after all interested vartics nad been duly
notified snd ¢iven en opporiunity to appesr snd be heard.

Thé Moorperk Farmers Water compeny has been engesgod Ior
several years in the business of distributing water as 2 public
wtility, meinly for irrigetion purposes, in the Moorpark Disiriet,
in Ventura County. The water supply is obleined from welis Loca-
ted in Arroyo Simi. The Tenturs County Water Works District No.

1 is a duly orgenized district existing wnder the laws of this
gtate ond wes orgenized primerily £or the purpose of supplying
adecuate weter for domesilc use to tke people residingxwithin the
District, which embrazces derritory in and in the vicinity of Moor-

éark. AS 2 result of the recent fellure of its wells ithe Disiricet,

cccording %0 *ke testimony, cntered into an agreement Wita the

lioorpsrr Farmers Woter Company, complairant herein, o supnly ©o
said District in wholessle quentiiics the weter nocessary to sat=
1sfy the demond of its consumers for domestic water. This agroe-
ment provided a reteo foxr tho sexrvices to be renderod ond wos filed
with and evproved by this Commission. Water wes thereafter delive
ored to thc Distriet under the ehove sgrecment for a voriod of ap-
proximstely éight nontas.

ibout a year 280 A. H. Titch, 2 resident of Mooxperk,
drilled a well upon his runch properties situated not far frow tke
“own cnd vrocured on chundent supply of woter which It is cleimed
ig softor end of a much better quality fox domestic ond housenold
nse than the wetor su@plieé by the wells of complainant. Thereef-

ter on the second day of March, 1926, an sgreement was entered into

by cnd between A. E. Hitch and the 3oard of Supervicors of Veatura




County as ropresentatives of thc Water District, wherein it was
sgroed that the District world take Lts entire domestic water
supply from Eitch at a fixed vrice and said Hitch agroed to sup-
_oly the water for o period of one year with the optlon of discon~
tinuing service ot the end of this period. Subseguent to tze mak-
ing of the above gsgreement and wpon the completlion of the neces=-
sery connecting pive lines the District discontinued the purcheze
of water from the Moorpark Farmers Weter Company axd secured its
entirc supply from defendent A. H. Hiteh.

The evidence shows that complainant hes a sufficient
suppiy of weter to setisfy all ressonable requirements of the

letrict. Considerable controversy arose during the hearing of

this metter e o the caality of the water gupplied Dy coxplein-

ent and the adequacy of defendant's supply. However, o consider—
gtion of the vital points involved herein indicates that the deter—
mining issue is whaether or not defendent had dedicated his water
supply to the public use, and Iif so, whetkher by so doing said de-
fendent hes improperly invaded the territory heretofore supplied
by compleinant.

It iz the contention of counsel for compleingnt that‘
defendent Hitch has =0 dedlicated his supply to the public use
and ls operating e & public utility without »roper sanction of
this Commission; thet the contract entered into by defendent with
theo County Board of Supervisors to supply water o ihe Distxlct,
while setting forth therein that such service is teaporary sed
for purposes of accommodation only, Ls in fact z mere sublterfuge
by mesns of waich the attenpt is made to0 avold the duties and lie-
bilities of o public utiiily. t is further contended that the
sale of water by Hitehr 10 the County Weter District for ressle and
general distrivution constitutes a aedicatién of defendent’s water

Supply o the public and renders defendsnt a public utilit§ as to
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such service and subject to the Jjurisdiction znd wegulztion of

the Rellrosd Commission by the speclfic drovisions of Section 2

(ad) of %the Pudlic Utilitios Act, which in part roads 23 follows:

TForthormore, when any person or corporation

rexrforms any service or delivers any commodity gels)

any person Or persone, private corporstion or cor-

poretions, municibality or other political subdiv-

icion of the state, which in turn either &irectly

or indirectly, medistely or immediately, yerfornm

such service or deliver sucin commodity to or for

the public or some portion thereof, such person

or persons, private corporation or corporations

sudé each thereof is hereby declared to be o pub~

lic utility and to Dbe sudblect to the juri@dic-

sion, control and regulstion of tnc commission

and to the yrovisions of this act

Counsel for the defendunt ond for the intervenor, the
County of Voenturs, toke the position that the water supply hereto-
foxe used by the Wetor Distriet having failed, it thoreupon became
necessery £or the District 1o provide at once & new source of wsa
ter cupprly uO teXe care of the reguirements of its consumers for
domestic water; thet it has been and now is the volicy of the Dis-
“rict end the desire of the water users residing within said Dis-
trict t0 own end control its wator swuyply; that vending the ac-
guisition of such a supply the District wes necescarily under the
duty of uscguiring temporarily sufficlent waiter 4o meet iis ro-
griremants; thot the water obtained from the wells of defendent
A. E. Hitcr was more desirsble 4o the consumers from the gtend-
point oX potability and could be cbieined at loss finenelsl out-
ley upon tae part of the District than water from complainant;
thet the contract ontered into by and between A. E. Eitch, dofend-
ant, axnd the County of Ventura for %he cupply of water %o the Dis-
trict is temporary In charscter end for the purvoses of accommo-
dation only, end that suca service ic specifically exempt fxron
the Jurisdiction of the Roilrosd Commission unacr the vprovisions

0L Shae Act for the Regulaotion of Water Companies, Sectioxm I,




Chavter 80, 3Sistutes 1917 ac amoended by Statutes of 1925, Chzp~
Cter 172, waieck In part rceds as follows:

"orovided, aowever, that whenever the owner of

e water suppLy mot otherwise dedicated to publilc
uce end prirorily used for domeztic purposes by
cuch owner or for the irrigation of such owaer's
lends, shall sell or deliver the surplus of suez
weter for domestic npurnoses or for the lrrige-
4ion of odjoining launds, oOr whenmever such owner
shell, in un emergency wster shoriege sell or
deliver water from suca supply o othexs for &
limited period not Yo exceed one irrigation sees-
on, Or waerever such owxer siazll sell or deliver
& yortion of cuch weter supply es o motter ol ac-
commodation to neighbors to whom no Other sSuPPLY
0f water for domestic or irrigation purposes 1is
equelly availaeble then such owaer ghall not he
subject 10 e jurisdiction, control ond regula-
4ion of the reilroad commission of the Jtate of
California."™

The asrcemeﬁt between defendant Hitch and the County of

entered into iarch 2, 1926, for the supplying of waler 10
iztrict provides, among other thinags, weat Hitca will sapply

o period of one yeer ot the rate of 12 cents foxr eaca
540 gellons, with the option et tze end of seid period of discon=~
tinwing the service; thet Hitch will imeur 2o lisbility for fail-
ure %0 deliver sn cdequate supply or for insbility to furnish wa-
ter beczucse of the condition or stete of repeir of the wells or
equipment and that Hitch shall have reserved the right 10 use
water from the wells Tor domestic and irrigetion purpoges upoR
bis owz yroverty provided such use does rot interfere with the
needs of the District. Uvon the face of this instrument it is
set out thet the contract is entered into by tae County of Venturs
25 an epergoncy measure to secure water foxr the Dictriet; thct
Zitch is supplying the water as & 2cighborly act and g3 an sccom-
modation, oxd that it is 1ot the intention of eitrer raxty to the
contract 40 Cedicate to the public use the water from zald wells
by reason 0L the carrying out of the provisions or the terms

taereof.
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Mhe testimony clearly zhows thet the water supply owaed
by defendent Eitch hsad never been dedicated w0 tho public use at
any time prior to Merch 2, 1926, tae date he endered into the
ggreement with the County Supervisors to supply water to Distriet
¥o. 1, and eccoxrding to the evidence delfemdant has suppli?a water
for compeamsation o only one consumer, to=wit, Tenture Cduﬁ%§ W
ter Works Disirict Yo. 1. Irom the orovisions of 4he above con-
t»act tho expressed Iintent wes 0 ovoid s dedication of this wa=
ter to the public use ond wos L£or tomporary PUredses oaly until
such time o the Tater Districet could scquire o permement supoly

The éubsequont acts of dcefendent show that uwp to the
present time no otrer consumers hove been zerved water Irom Ahls
system and thet he hes not aecld himself out to supply the public

gonerally or any roxrtion thereof other then the One consumer,

District Fo. 1. This vorticuler cervice hss not been rerdered

by defendant long enough 0 Werrant the Commission ot this time
in declexing thaet 1t ic other than temporary and for purposes of
accommodetion. The Commiscsion is of the opinion that the water
sexrvice veing rendered by defendant 4. E. Eitch at this tine does
20t constitute o dedication of the waters o served to the public
use and the Commission therefore is witrout Jjurisdiction o0 pro-

ceed further into this inguiry.

022

Moorvark Farmers Tater Company naving mede application
as entitled sbove, ¢ vublic nearing having deen seld thereon, the
raving heen submitted, the Commission being now fully in-
in the premices, ond 1t sppesring thet tals Commissfion pos-
no Jurisdiction over the subject matter in the petition
wader the provizions of the Act for Reguletion of Water

A
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Companiesg, Chepter 80, Statutes 1913 as smended by Statutes 1923,
Chepter 172,

X0, - TEEREFORE, IT IS HEREBY ORDERED thst the above en=
titled compolaint be ead is hexreby diémiséed, witaout »reludice,

for went of Jurisdiction.

Dated 2t San Francisco, Qalifornia, <his é-éé day

of September, 1926.
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Commisslioners.




