Decigion No. /734°%

BEFORE TEE RAILROAD COMMISSION QOF THE STATE OF CALIFORNIA
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Coast Rock & Gravel Compeny,
a Corporation,

Complainant,

vs. CASE NO. 2214

Southern Pacific Company,

& Corporation, and

The Atchison,Topeks & Santa Fe
Rellway Company, a Corporation,

Defendants.
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Sanborn,Roebl & Delancey C. Smith, for Complainant,
F.W.Mielke, for Southern Pacific Company,

Platt Xent and Berme Levy, for The Atchison , Topeka
& Santa Fe Railway Company,

Seth Mann, for San Francisco Chamber of Commerce in
behalf of Complainant,

A.Larsson, for Larsson Traffic Service in behalf of
Compla.inant

W.2.Plunkett, for State Board of Earbor Commissioners.
BY THE COMMISSION:

ORPINIOYN

Complainant is a corporation with its principal place
of business in San Francisco. "

By complaint £iled February 16,1536 and as mofified at
the heering,it 1s alleged that the total charges assessed and
collected on various carloads of crushed rock, sand and gravel

moving during the period February 16,1924 to Fe‘orua;y 16,1926

Ty
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from Eliot on the Southern Pacific Company, to a point designated
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as Track 29, located near Pler 50 on the Atchison,Topeka & Santa
Fe Rallway in the Chine Basin district at San Francisco, were
ﬁnrea.sonable, excessive and unjust in violation of Sectifon 13
of the Public Utilities Act, and subject complainant to undue
prejudics, disadventege and discrimination, in violation of
Section 19 of sald Act to the extent they exceeded the charges
that would have acerued at a rate of 50 cents per tonm of 2000
pounds. Charges were assessed &t 50 cents per ton, the line
haul rate of the Southern Pacifiec Ellot to San Francisco, plus
two San Franclseco switching charges, the Santa Fe of $2.70 per
car and the State Belt Railroad of $3.50 per car. |

We are asked to award as 'repa.ra.tion the switching
charges collected in the amount of $6.20 per car and to pre-
scribe a reasonable and nond.iscrimizia.tory rate for the future.

Public hearings were held before Examiner Geary at
San Francisco May 6, 8, and 14,1926 and the case having been
du.'i.y subnitted upon orsl argument is now ready for our opinion
and oxder.

The shipments here at issue consisted of approxim-
ately 700 cars, averaging 50 tons per car and containing about
35000 ton3 of crushed rock, sard and gravel for use in the
construction of Pier 50 for the State of California in the
China Basin district.

Eliot is a main line point on the Western Division
of the Southern Pacific, 43 miles east of San Francisco, and
the Chins Basin district is in the southern portion of the
San Francisco waterfront, irmediately east of Third and Channel
Streets. The Southern Pacific bauled the shipments from Eliot

to a point near EL Dorado Street,San Francisco, where they were

turned over to the Santa Fe. From E.l Dorado Street the Santa
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Te switched %the cars to Track 29. The actuwal point of delivery
is on propexrty owned by the State of California and served by
the rails of the 3elt Linme. Thus, three carriers partlcipated,
the Southern Pacific yérroéming the line haul service, Eliot to
San Frarcisco (El Dorado Street), the Santa Fe the switching
service, axd the Bélt Line m:nishing the terminsl properties and
a short plece of the switching tracks. The Santa Fe performs

all transportation service for the Belt Line, ‘acting as its agent

under an operating agreement.

It 1s complainant's contention that the failure of the
Southern Pacific to absord the switching charges of both the
Senta Fe and the selt Line in the Chine Basin district on the
Eliot shipments while absorbing them on a.ll conpetitive traffic
and, in part, on non-competitive traffic :Ln the other San Iran-
clisco districts and at various other points throughout the 'Sta.te,
nas resulted in the exaction of unreasonable and discriminatory
chaxges.

the record shows that with the exception of the Cbhina
Basin d.is'trict the Southern Pacific absorbs the selt Line switch-
ing charge of $3.50 per car on both competitive and non-competi‘tive
carload t::a.:ffic.

Absorptions ere likewise made bY the Southern Pacific
on non-compet:.tive traftic of the South San Francisco Belt Railway
at South San Francisco (within the San Fra.ncisco switching limits),
the HEoward Terminel Ra.ilwa.y at Oa.kla.nd,mthe Pacific Electric Rail—
way at Long Beach, the Los Angeles Junetion Rallway at Los
Angeles, Pacific Electric Railway and the Outer Earbor Dock &
Whar® Company at San Pedro, and the McCloud River Railroad at

. Shasta. On competitive traffic throughout California it is
the general practice of the carriers receiving the line heaml %o
absorb all terminal switching charges and this practice prevails
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in the China Basin district.

The Terminal Teriff of the Southern Pacific and other
important railroads defines competitive traffic as "traffic waich
at the time the shipment moves may be handled at equal rates exclus-
ive of the switeching charges rrog same point of origin to the same

Point of destination via other carriers, one of which performs

the switching service". Conversely, non~conpetitive traffic
13 defined "traffic other than thaat described as competitive

tratfic”. _
" mraffic from Eliot to San Francisco is non-competitive
under the Terminal Tariff definition.

Compleinant does not attack as unreasonable, per se,
either the Santa Fe or Belt ILine switching charges, but contends
these switching ohargos are included in the volume of the line
haul rates and that suck rates are not only predicated on the
line haul service, but are sufficlent to also Include the cost
of terminal delivery. It is c¢laimed this practice in reality
has the effeot of making'the switching lines' terminal facilities
a part of the line haul service and, therefoée, is in harmony
with the principles laid down by the Interstate Commerce Com-
nission in Associated Jobdexrs of Los Angeles vs. Atchison,

Topeke & Santa Fe Railway (18 I.C;C.310-317). In that decision
1% was held that the rates included switching to industry tracks
of the line haul carriers and that any charge in addition was,
prima facle, unreasonable. Consideradle stress was lald by
complainant on our decision in North Pacific Steamship Company
vs. Southern Pacific (8,C.R.C.512), wherein we concluded that
the feilure of the Southern Pacific to absorh the switching

cherges of the Belt Line on shipments to and from wharves and




Plers of the North Pacific Steamship Company while absorbing the
switching charges of other team, industry, wharf and pier tracks
on the San Francisco waterfront was unreasonable.

Defendants contend the crushed rock, sand and gravel
rates in Noéthern Califorria are depressed by water competition,
that the Eliot to San Francisce rate of 50 cents per ton is
further depressed by market competition and that in order to
allow the shippers.at Zliot to reach the San Francisco market
.1pn competition with shippers at Niles it voluntarily placed
both points oxn & rate equality. ILivermore, a point four miles
more digstant than Eliot was also given the 50 cent rate to San
Frencisco. Thus, those shipping points are on a paritg to
Southern Pacific authorized delivery tracks. They further
sfress the fact that under the so-called Northern Californla
Mileage Rock Scale, Southern Pacific Tariff 330-E, C.R.C.3112,
the rate onm crushed rock, sand and grével for & 43 mile haul,
Eliot %o San Francisco, is 60 cents per ton. This scale, they
claim, is the normal basis for the movement of orushed rock,
sand and gravel in Northerz Celifornia end only becsuse of
commercial competition has Eliot been accoxrded the rate of
50 cents per tonm, or 10 cents per ton lower than the mileage
scale.

Predicated upon a per car locading of 50 tons, the
assailed charges were $31.20 per car, $25.00 per car foxr the
line haul and $6.20 per car switching éharges. Based upon the
60 cent ldleage Scale and without considering the $6.20 switch-
ing charge, the per car revenue for the haul fLrom Tliot to San
Frazeigco would be £30.00. Thus, defendants claim, toe per car
charge of $31.20 is not unreasonable when viewed in the light of

the fact that the Eliot to San Francisco line haul rate of 50
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cents per ton 1s depressed below the Mileage Scale. Defexndants
clte decisions of this Commission in which we‘consideréa the
effect water competition on the Bay of San Francisco and its

tributaries had or the gomeral level of the‘freight rates, and

particular stress was leid upon our decision in Unlon Rock Com-
pany vs. Atchison,Topeka & Santa TFe Railway Company, 27,C.R.C.
285.294, wherein we gave consideration to the influence of water-
competition as a measure for the rates on crushed rock, sand and
gravel in Northern Cal.ifornla predicated upon the Mileage Scale.
In that case we sald:

"The record shows that at the time the rail
_carriers first felit the effects of this
water competition they endesvored only to
estadlish low rates at polmts where the
competition was active end where it was
necessery to go below the normal rates in
order to secure Yo the rall carriers a
portion of the water-borme traffic. 3ut
as additional plants were opened up at
inland points the carriers were forced to
establish rates wherehy producers at those
points could reach the consuming markets
in corpetition with shippers enjoying the
water~influerced rates. TFollowing the
San Francisco fire and earthquake of 1906
an abnormal demend was created for dullding
raterials. This condition resulted in the
developmert of many sand and gravel deposits,
and in order to permit shippers at the new
points to compete for Sem Francisco business
rates were established comparable with the
water-conpelled rates. Thus the low dasis
of rates originally intended t¢ apply only
between points where there was actual wator
competition gradually extended to the inland
points not served by water until the rates
were practically uriform in northern Calif-

ornla.™
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On this record it appears clear that the volume of
the Eliot to San Francisco rate of 50 cents per ton has been in-~
fluenced to a large extent by both water and market competition.




As heretofore stated, the Southexrn Pacific, an non-
competitive traffie, abdsorbs, with the exception of points in
the China Bagin district, the Belt Line switching charges at all
points in San Francisco east of Van Ness Avenue, and also absordbs
at points west of Tan Ness Averue $3.50 of the $13.50 switching
charge; in other words, the Southern Pacific hes voluntarily
accorded to all shippers in San Francisco, save those located in
the Chine Basin district, Belt Line delivery at the line hanl rates.
Defendants admit there is no different line haul service performed
by it in reaching industries located in the China Basin district
then at other points on the Belt Line, but urge the traffic from
and to Chipa Basin 1s not similar to traffic origingting at or
destined to other Belt Line points, in thet to China Basin an
intermediate or bridge switching service must be performed by
the Santa Fe.

Section 19 of the Public Ttilities Act prohibiis a

modlie utility from estebliching or meintaining any unveagonable

difrerence as to rates, charges, service, facllities, or in any

other respect either as detween localities or as between classes
o? service. Under this section of the Act where carriers volun-
tarily grant & privilege, they camnot lawfully withhold that
privilege from all shippers in the same general locality uxless
Justified by controlling transportation conditions creating
dissimilar circumstances and conditions.

Upor this recoxrd there 1s no Justification for the
assessing of the Belt Lize switching charge on conplainant's
shipments to China Basin while absorblug the charge to all other
polnts on the Belt Line. TWe are of the opinion and f£ind, after
consideration of all the facts of record, that complainent has

been and is now subjected to unlawful discrimination, prejudice
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and disasdvantage by reason of the refusal of the Southerm Pacific

to absord the Belt Line switching charge of $3.50,per car to the

Chine Basin points.

There remains for consideration the allegation that
the failure of the Southern Pacific to absorb the bridge switching
charge of the Santa Fe from Souvthern Paciflic interchange tracks to
the comnection with the Belt Line results in undue preference and
creates unreasonable difference in rates. Ellot is in com-
petition with the rock quarries at Niles and Livermore, dut uwnder
the langzuage of the Southerm Pacific Terminal Tariff is not a
competitive point; Item 10-A reading:

"Competitive traffic is traffic which,at time
.0f shipment, mey be handled at equal rates
(exclusive of switching charge) from same
point of origin ‘o same destination via other
carriers, one of whick performs the switching
service.®
Tiles and Iivermore are served by the Southern Pacific
and the Western Pacific and, therefore, are competitive to ‘San
Francisco. Shipments from Niles or Livermore to China Basin pay
no switching charges, while trafZic from Eliot is assessed the
two switching charges totaling $6.20 per car. Prior to December
1,1924 Xiles, Eliot axnd Livermore were on & parity, switching
charges being assessed against all three points. Effective
December 1,1924 the Western Pacific, by publication of Item 198
in {ts Terminsl Tariff 35-J, C.R.C.245, provided as to all
traffic for the é.‘osorption'of the $2.70 per caxr ckarged by the
Sante Fe and the §3.50 charged by the Belt Linme. Effective
February 16,1525 the Southern Pe.ciﬁc,' by pﬁbliea‘aion of Item

450 1z ite Tariff 330-I, C.R.C.2828, provided the same ebsorption,
but applicedle to competitive traffic only. This had the effect
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of giving Niles and Iivermore the 50 cent rate to China Basin

when the traffic origina.ted. on either the Western Pacific or
Southern Pacific. Eowever, the tracks of the Western Pacific
and Southern Pacific are immediately adjacent between Niles and
Livermore. There are no interchange tracks at either Niles or
Iivermore, dbut both carriers have stations at those poimts. At
Livermore the Western Pacific and Southern Pacific depots are '
about 100 feet apart. The testimony and the maps on £ile with
this Commission show that the Western Pacific and Southern Pacific
trecks are on practically the same right of way, although the
Western Pacific has no station named Eliot at the opposite point.
The short line distance to San Framcisco from Niles is 29.2,
Eliot 43 and Livermore 46.9 miles. Trafflic of the Southern
Pacific to San Francisco passes over the same ralls, the only
difference comparing Eliot with the other points is the longer
haul of approximately 4 miles from Livermore, and the shorter
bkaul of approximately 17 miles from Nlles. The 50 cents is
blanketed over this entire territory. Upon arrival at San
Francisco cars are placed on the Santa Fe interchange track by
the Southern Pacific, a yard movement of .57 mile from Mission
Yards, thence over the Santa Fe rails, a distance of .35 mile,
to the tracks of the Belt ILine.

Defendant, Southern Pacific Company, alleged the
absorption :brovisions in favor of Niles and Livermore are to
meet a competitive situation not existing in the movement from
Tliot and urge that Eliot, deing a non-competitive point by
tarif? publication, is not entitled to the seame treatment as
Niles and Livermore, although the three points are in the same
territory and are serving the same consuminé narkets. Crushed
rock can pow move to Chins Basin without the payment of switch-
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ing charges whexn from all points on the Western ?ac;fic and Santa
Fe, competitive and noem-competitive, and from Southern Pacific
points only when competitive. The Southern Pacific, for all
practical purposes, now treats the Belt Liné, east of Van Ness
Avernue, as its own terminal and mekes free delivexry except as To
Chips Basin. The Santa Fe and Western Pacific make free delivery
at all points, including China Basixn.

The testimony, evidence and tarlffs show that the com-
peting carriers are enfeavoring to serve the industrial tracks
and wharves in the San Francisco Bay reglon at the line haul rates.
At San Franeisco the Southern Pacific has direct track comnections
with all delivering lines except to China Basin, waere the Sante
Fe perfomms the bridge switch. It mekes direct counnection
with the South San Francisco Belt Railway and absorbs the $4.00
switching charge to South San Francisco points; it also a.'béorbs
the Santa Fe charge to thé plant of the California Cameries
Company. The Santa Fe and Western Pacific have no direct con-
nection with the South San Francisco Belt Railway and they
absord the Southern Pacific bridge charge of $2.70, also the
South San Frenclsco Belt Reflway charge of $4.00.  To Islais
Creek the same practice is followed by the Western Pa.cific ab-

sorbing the Southern Pacific charge of $2.70 and the Belt Line

(State Belt Railroad) charge of $3.50.

At Oakland, the Santa Fe and Western Pacific absorb
the Southern Pacific vridge switching cherge to Key System in-
dustries. ALl three companies, Southern Pacific, Atchison,Topeka
& Santa Fe and Western Pacific, gbsorb the switching charge of
the Boward Terminal Belt Rallway and, in addition, the Santa Fe
absorbs the Southern Paci:ic bridge charge to the Howard Belt‘
Reilway interchange tracks. At Alameda (Encinal Terminals) the

(IR
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Santa Fe and Vestern Peseific absorb the Southera Pacific switch-
ing charges. Similar arrangements are in effect, to a less
extent, at other terminals throughout the State.

In deciding & proceeding such as this we must take
into constderation the irnterests of the shippers and receivers
of the freight, the carriers and the general public. Clearly,
it would not be in the interest of & carrier to reculre it 1o
open its terminals to its rivals Iin the handling of well defined
non-competitive traffic, although the absorpilon of all switch-
ing charges in conmeotion with line haul freight would create
an ideal situation. The delivery point at Saxn Francisco in-
volved in this procee&iﬁg forms part of ome busiﬁess community
and it is the practice of the Southern Pacific, as well as the
other carriers to extend the line heul rates to include the
recelipt and delivery of freight at all Belt Line points, except
on the part of the Southern Pacific which refuses to absord the
switching charges to China Basin.

The station of Eliot on the Southern Pacific farall
practical purposes is as much a competing point with the Western
Pacific as are Niles and ILivermore, for at those points there
ave no comnecting tracks and, therefore, a shipper located on
the rails of one carrier would have to truck or team the tonnage
to the rails of the competing carrier, a practice which night be
indulged at the point where Eliot Is located, although there is
no station by the name of Eliot on the Western Pacific.

Tt follows,from ell that has been said, and we find that

the practice of defendant Southern Pacific Company in absorbing

the bridge switching charge of the Santa Fe onm erushed rock,sand
and gravel whem from Niles and Livermore and refusing to absord
suech charges whem the traffic originates at Eliot resulis in
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wlawful discrimination, prejudice and disadvantage to this
complainant. |

We further f£ind that complainant made shipments of
crushed rock, sand and gravel from Eliot to San Frencisco within
two years prior to the f£iling of this complaint and. pald and
bore the freight charges of 50 cents per ton plus a switcaing -
charge of $6.20 per car; that the switching charge of $6.20 per
car resulted in dlserimination , prejudice and disa.dva.ﬁta.ge to
complainent axnd was unreasonsble and excessive; that complainant
has beer damaged in the amount of $6.20 per car agalnst all
shipments involved in this proceeding forwarded since February

16,1924, and that complainent is entitled to reparation with

interest.

Complainant should submit statements to defendants
for check. Should 1t not be possidle to reach an agreement
as to the amount of reparation the matter may be referred to
the Commission for further attention and the 'ent;y of & supple-
nental oxrder should such be necessary.

This case being at issue upon complaint, full
investigation of the matters and things involved having been
bhad and basing this order on the findings of faet and the con-
clusions contained in the opinion, which said opinion is heredby
referred to and made a part hereof,

IT IS ORDERED that defendants, according as they
pe.rticipated.‘ in the " transportation,be, and they are, hereby




notified and required to cease and desist,on or before

November 1,1926, and thereafter to abstaln from publish-
ing, maintaining or applying charges on carload shipments
of crushed rock, sand and gravel from Eliot to points on
the State Belt Railroad located in the China Basin dis-
trict at Sax rFrancisco which exceed the ra.tesq on crushed
rock, send and gravel contemporaneously in effect on
like traffic from Eliot to other points located on the
State Belt Railroad in San Francisco.

IT IS FURTHEER ORDERED thet the defendants
be, and they'aré, heredy notified and required to estab-
1ish ox or before Fovember 1,1926, upon notice to the
Commission and to the gemeral public by not less than
£ive (5) days' f£iling and posting,in the manner prescribed
in Section 14 of the Public Utilities Act, rates on
crushed rock, sand and gravel from Eliot to points on
the State 3Belt Rallroad located in th‘e China Basin dis-
triet at San Franmelsco which shall not exceed the charges
on crushed rock, send and gravel contemporaneously in
effect from Tliot, Niles and Livermore to other points
loceted on the State Belt Railroad in San Francisco.

I? IS FURTEER ORDERED that the defendants,
according as they perticipated in the tremsportation, be,
and they ere, hereby authorized and directed to pay unto
complainent, Coast Rock & Gravel Compaxny, as reparation,




with interest, the sum of $6.20 per car against all
shipments involved in this 'proceeding forwarded since
February 16,1924 from Eliot to San Francisco. ‘
I? IS FURTEER ORDERED that as to all other
matters herein involved this comﬁlaint be and the same
1is heredy dismissed.
Dated at San Francisco,California, this

D /et day of W, 1926.
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