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Deocision No.

BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA.

3AY CITIZS TRANSPORTATION COLPANY,
& corporation,
Compleinent,

TSe Case No. 2254

ALAUEDA TRANSPORTATION COMPANY,
a corperation,
Defendant.

In the Matter of the Application of
ADAMEDA TRANSPORTATION COMPANY, a
corporation, for permission to acquire
the prescriptive operating »rights of
We Do Heryford, doing dbusiness as Alo-
xzede Transportatior Company, or for a
certificate of public convenience and
recessity to operate boats for the
tronsportatior of vroperty (freight)
for compensation, between points on
the inland waters of this state and
for permission to issue stock.

Application No. 12437

Sandorn & Roehl ard Delancey C. Smith, by A. B. Roehl,

for Complainant in Caese No. 2254, and Protestant,
Bay Cities Traomsportation Company, . in Application
No. 12437.

Glensor, Clewe & Van Dine, by H. W. Glensor, sppesring
for Defendant, Alsmede Traunsportation Company, in
Cage No. 2254, and for Applicent, Alameds Traons-
portation Company, in 4pplication No. 12437.

Z. W. Hollingsworth and R. T. Boyd, for Oakland Chamber
of Commerce. , ‘

L. E. Rodebaugh, for San Francisco-Sacremente Railrosd
Company.

LOUTTIT, Commissioner:

OPINIONX

The Bay Citles Transportation Company, o public utility,
Ziled its gmended complaint herein egainst the defendant, Alsmeds

Troxsportation Company, on the 17th dey of July, 1926, alleging
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improver and unlawful scts ond practices of the defendant In the
operation by the latter of its service on the inlend waters of the
State of Californino between Oskland and Ssn Franclsco.  An snswer
was filed by the defendsnt on the 9th day of August, 1926. On
July 3, 1926, the delendent £iled its supplemental application in
Apnlication No. 12437 seeking a modification of or an amendment to

the certificate of public convenience and necessity issmed to it

by tkhe Commissiorn on the L7tk day of Merch, 1926 (Decision No.1621I1,

Application No. 12437), under whick certificate the defendsnt was
gutaorized "to operste said boat Jessile lietsor for the transporta-
tlon of freighx between San Francisc@ and 8ll points on tkhe Qaklerd
Estuary, ineluding sll shipyards,snd betweer San Francisco, Avon,
2gy Point and Richmond." The amendment or modification sought
by this supplemental apﬁlication is for authority %o opercte Tthe
said 'Jessie listson' end any other bosts or barges, snd/or vessels
walch mey from ﬁime‘to time be necessery to scituslly transport the
Lreight offcred to applicant as o common carrier for trangportation,
such transportation to be over the same routes and under the same
tariffs as apply to sald 'Jecsie lMatson.'™ By consent of couwnsel
for the respecilve parties in both proceédings, the matters were
consolidated for the purvoses of hearing and dedision.

The lssues fromed oy the vleadings in Cese Vo. 2254 sre

es Zollows:

Rirst. Whether or not the defendant is and has beox
operating the vessels "ULLLity" ond "Fldelity" for the troms-
vortation of vroperty for compénsatién betweeﬁ points on the
inlend waters of the State of Celifornia without naving firs

obtelned a certificete Lfrom this Commiscion so To do; and




Second. Whether or not the defendant has charged,
demanded, collected, and received o lesser or/ond different
compensatior for the transportation of proverty bdelween
points on the inland waters of the State of California than
the rates and chorges svolicable to such transportetion as
specified in 1ts schedules and tariffs on file with the Com-
mission, whick were in effect 2t the time cuch charges were

demanded, collected, and received.

The prayer of the complaizant is for an order of thls
Commission directing the defendant t0 coase and desist from Op=-
erating the vessels "Utility™ and "Fidelity," and, with respect
to the ellegation that the defendent has demﬁnded. collected snd
received Improper compensatiozn, for such order ox orders as to
the Commissiox may seem proper in tho premises.

2ublic hearings were held, the matters were duly sub-
mitted, and are now reudy for decicion.

The vleadings almit and tho evidence establlshes That

ne Qefendant hos operuted the vessels "Udility"™ and "Fidelity™

the transportation of property for éompensaﬁion between
Sazn Francicco end Qaxland, California.

On Jonuveary 13, 1926, this defendant f£iled its Applica-
tion Xo. 12437 praying that this Commissior authorize the trans-
fer to it of the prescriptive opeorative rights of one W. D. Hery-
ford between points on the Sen Francisco Bay and tridutaries
thereof, or, in the event that such transfer couwld not be aunthon
1zed, that s certificate be granted to the defendant for the
operation of the "Jessie Matson™ between tie same voints. Subse-
guent to tke filiﬁg of thig appiication, the delendant was notifi-
ed that this Commiscion was withoqt swthority to antaorize suck a

trensfer, dbut could, if propver showing that necessity for such

-
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service existed, gront o certificate as prayed for in its appli-
cation for operation of the "Jessle iatson" to Alamede Trabsporia~
tion Compeny, provided that W D. Eeryford“would file a written
surrender of his prescriptive operative rights with this Commis-
sion. Pursuant thereto such = written surrender was filed, and
on the 17th day of larch, 1926, this Commission rendered its Dec-
ision Yo. 16211, granting e certificate to the defendant for the
operation of the vessel "Jeossie Matson" for the transportation
of freigkht between San Francisco and all points on the Oskland
Estuary, including &ll shipyerds and between San Francisco anmd
Avon, Bay Point and Rickmond.

The defence urged by the dcfendant is that the Commis-
sion inadvertently rectricted the defendant's certificate to the
use and operation of the vessel "Jessie Matéon." The theory of
the defendsnt it that the Commission did not intend to Limit tke
defendant %o the operation of o single vessel, to-wit: the "Jessie

Ugtson," dut thet the intention was to allow it to operate "yessels"

between tae points named in the certificete. To this theory I can

not subscride.

Under the provisioms of section 50(d) of the Publie
Ttilities het "no corporation * * ¥ ghsll horesfter Opsrate * * *
any vessel * * * without first having obtained from the railrosad
commissiorn a certificate declaring that present or future public
convenience and necessity require ® * * such operation,” and the
same section further provides that this Commission is authorized
o issue suck a certificate of public convenlence ani necesczity
"as prayed for, or to refuse to issue the same, or to igsue it
for operation between cexrteoin points only." When the Commission
issued the certificate above named, it 1ssued the same a8 prayed
for, waich was for the operation golely of the "Jessle Matson."

Suck g restriction and limitotion to the one veésel was not 1n:
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advertently msde. _

Tne operatioﬁ by the defendent of the vessels "Utillty™
and "Fidelity™ is neither in pursuance of permission or authority
granted by thé Commission, nor is it an operation within the ex-
ception ramed in section 50(d) of the Public Utilities Act, dut
is o direct violation of that section. The defendant, thaerefore,
should be ordered to cease and desist from the operation of the
vessels "Utility" and "FPldelity" unless and until o certificate
of public convenience.énd nedéséity is obtained therefor as re-

guired by law. I recommend that an order be mede sasccordingly.

As t0 the second issue, whether or not the defendant
has charged, demanded, collected, and received 2 lesser and
different compensation for the transportation of property betwea
points on the inland waters of the State of California thon the
rates snd charges aprlicsble to such tramsportation as specificd
in its schedules and tariffs lawifully on file with this Commission,
the record discloses that the defendsnt's Local Freight Tariff No.l,
CRC No. 1, contains g limited number of”spécific comnodity rates,
and also o scale of class rates, five clasczes, one to five inclus-
ive. The clas:s rates are governed by s clascificavion ¢ontalned

in the body of the variff and are only applicable in the absence

of specific commodity rates, by virtue of Rule 1, paragraph (b),
whick reads: ' |

"Class rates shown in this tariff spply only in
.the absence of commodity rates. Whenecwver s
commod ity rate i1s established it removes the
apprlication of class rates from or to the said
points on that commodity.”

There sre some 40 or 50 specific commodity rates in

the tariff including rates of $1.50 per tom, subject t0 s mini-

pum weight of 30 tons, and $5.00 per ton on shipments in lots
of less than 30 tons, spplicable on freight n.0.s. (not otherwise

gpecified]). The latter two rates are generally lower than the
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rates for commodities specifically named snd, in the originsl
taxriff, applied bheitween San Francisco ond Osklard only. Eowever,
effoctive June 13, 1926, in Supplement No. 2 to the tarliff, the
applicatioﬁ of the rates on freight n.o.s. was amended to embrace
ell points in the Oakland Estuary; this primerily for the pur-
pose oI including the Zncinal Terminals, located ox the Alameds
side of the estuary. The establishment of the commodity rates

on freight n.0.z. together with those commodity rates alresdy in
effect virtually provided commodity rates for any and all freight
offered. Thmws, on ond after June 13, 1926, defendsnt maintained
two sets of commodity rates: Lirst, those on commodities definite-
1y listed 4in the tariff, and, cecond, the 51.50 rate and $3.00
rate gpplicable on all other commodities embraced within the generic

term of "freight n.o.s.”

Defendant's Genersl Manager interprets the term "m.0.3."

to mesn "not otherwise speciflied by the shipper™ and testified
vhat it ﬁas been the practice,.where 'daipments of miscellaneous
freight were presented for transportation and billed as swuck, to
apply the 31.50 per tén or $3.00 per tom rate sccording to the
weignat of ﬁhe shivment, eveh though there were included therein
comnodities for whleh spocific higher commodity rates were pro-
vided; in other words, the freight n.o.s. rates were applied
according to the way the shipper billed the shipment and not with
due regard to whether o shipment contains s commodity that should
have taXen a higher or lower rate. There was, however, sn ex-
coption to this practice, viz: that when the commodities classi-
2ied higher thar tho firsi class, defendant arbitrerily snd without
authority assessed classretes apollicable thereto.

The interprestion pleced by defendant on the term "freight
n.0.s." is sﬁrained.‘ illogical aend without teriff outhority. From
the facts presented In this case it appears positvely that dofendnt

Las placed this interpretation upon the term "freight n.c.s.m

~
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simply as @ aevfge to enable preferred shippers. t0 obtain the

v-."'e
benefit oi:io%er than those lewfully in effect.

Defendent mointained thaet the tariff ls cmbiguous and is
subject to misinterprotation, dut o carefnl examination of the
toriff fails to sustain this contention. In fact, the opposite
is trwe, for the teriff clearly Specificall& sets Zortn when c¢lsass
rates may be used, waen commedity rates may be used snd waen low
rates on freight n.o.s. may be used.

From the record 1t appears that on June 25, 1926, de~
fendant accepted from the Consolidated Mbtor'Freight Lines, Inc.
and trensported from Sgn Francisco to Osklend 25,550 pounds of
freight billed by the consignor as miscellaneous freight. DRart
of this shipment of 25,550 pounds was 720 pounds of cocmmed goods
chipped by the complainant, which shipment the compleinent al-
loges 0 be in violation of section 17(a) of the Public Ttilities
Act. It was edmitted by o witness for defendent that this ship-
xont may or may not have contained commodities specifically listed
in the tariff. It Iis in evidence that defendant assessed a rate
of $1.50 per tom and collected freight charges in the sum of
$38;53, where, 1f the shipment did not also contain freight hav-
ing a specific commodlity rating, the lawful applicable rate on
file with this Commission was $3.00 per tom, but not to exceed
the charges that wowld have acerued at the rate of $1.50 per tom,
with a minimum weight of 30 tors, therefore, the Lewful charges
were $45.00, snd the chipment was undercharged in the amount of
86.67.
| Section 17 of the Pudlic Utilitiles iect places wpon
common cexriers the duty of strietly enforcing the provisions
of the tariff. DParagreph 2 of section 17(2)} resds:

"No common carrier shall charge, démand, collect

or receive 2 greater or less or different compensa-
tion for the transportetion of persons or property,
or for any service in connection trherewith, than
the rotes, fares and charges applicable to such

trsnsportation as specifled in ¢ts schedules filed
and in effect at the time. oK
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business oy demanding, chorging and recciving lower rates thox
taose contained in ivs published schedwles and tariffs on file
with Ve Commission, ond the evidence further shows that this
business wes developed while the two vessels were Deing illegol-
i1y operated. Under the circumstances, I feel that sultficient
evidence of nublic convenience znd neceusity hag rot been
adduced, and recommend that the application ve dismissed without

nrejudice.

.

CRDOE
noving been filed by the 3Zzy Citles Trong-
ryoration, egainst the Alomedo Tronse
corporatlion, alleging that the latter

nos been cnd 1s operating the vessel g "Fidelity™ ond "Ustility®

-

detvween San Trencisco ond Quklond wi mo o ¢cextificate of *\u‘o—

ilic cozvenience ond necessity from this Commiss ion, waieca is
alleged To0 be conmirary Yo Vhe Public Utilities act,

nearings having been held thereon, the matter having been dly

swbmitted, ond being now ready for decixt on,

FERIBY POUN2 A4S &L TACT shat the defendont, Alameds
“roncportotion Compeny, nos been, and is onerating the vessels
TFLAeLIVYT and "ULILity" between Sen Frameisco and Celland withe
ouY o ccr‘c icate oL nublic convenicnece and nee ceily fronm this

Com.;ss;on, which iz reguired unéer seesion 50 (L) of the Dublie

. -
.

application having deen filed in aDpLica-
tion No. 12437 of dthe Alameds Transporiotio
tion, Zor on omendment to Decision No. 1621

Cated larekr 17, 1926, zaild supplementel 2




that the Meaomeda Transportatior Company be given permission
vo operate additionel vessels other than it was suthorized to
operste by said Decision No. 18211, public hearings having
been held thereon, the matter naving been dwly submitted, sndbe-
ing now reedy for decision,

IT IS HE=REBY FOUND AS A FACT that public convenience
and necessity do not reouire the operation of sdditional ves-
sels as reguested in tke supolementel epplication, and

4 compleint having been filed by the Bay Cities Transe
portation Sompany, a corporation, sgainst the Alsmede Trance
portation Company, o corporation, alleging that the latter has
charged, demanded, c¢ollected snd roceived s lesser'and differ-
ent compensation for the transportétion of property vetween
Sen FProncisco and Oaklend, being on the inland waters of the
State of California, than the rates and cherges apolicable
%0 suck tromsportation as syecified in its cchedules filed witk
the Rallroad Commission, publie nearings having been held there~
on, the mattors having been duly swonitted and being now reody
Tor decicion,

IT IS HZREBY FOUND iS5 & PACT that on the 25th gy of
June, 1926, the Alameds Transportation Company transported
25,550 pounds of miscellaneous freight for the Consolidated

Motor Ireight Lines, at o rate less then that lawfully on

file for the transportation of such freigkt, in violation of

of section 17(c) of tke Public Ttilitles fct.

1T IS ZEREDY ORDERED that the Alemeds Trance
Compsny de, and the same 35 hereby ordered to cease
T fron the operation of the veczel § "rldellty" and
lnlend weters of tvhe State of Calitornis
wnless and until o certificate of public convenience and me-

cessity ic obtoined therefor from this Commiscion, and
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IT IS ZEREBY DURNEER ORDERID that the supplemental
spolication of the Alamede Transportation Compmmy, & corpora-
tiozn, for an amendment to Decision No. 16211, dated Marck 17,

1926, ve, gnd the scme ig heredby denicd.

The foregoing opinion snd order sare heroby avproved
and ordered filed as the opinion and order of the Ralilrosd

Commission 0f the State of Californis.

A
Doted ot San Franciceo, California, this 22” daoy

of Q¢ctover, 1926.

oomigsioners.




