Decision lo. i 2?86

THE RAIIROAD CCOIIISSION OF TEE STATE OF CALIFORNIAS

In the Matter of the Investigation,
upon the Commission's own motion,
irto the comstruction of facilities
and the rendering of s venlcwler
forry service by the Southern Pacific
Company, & public utility, between
Sen Francisco ond Alameda, din this
State, witnout first having obtained
from this Commiession a certificate
that public convenience and necoscsity
require or will require such con-
struction or operation, or both.

Cage No. 2275.
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Honley C. Booth =md Z. J. Foulds,
for Southern Pacific Company,
Zesnondent.

Dudley Salez ond Deviin & Zrooimen,
by Dougles Srookman, for .
Golden Gate Ferry Company,
Intervenore.

BY TEE COMMISSION:

OPIXION

This procecding was instituted by an order dated
Seotember 3, 1926, Instituting ox invectigation upon this
Commission's own motion into the rendering of & vehicular
ferry sexrvice by the Southern Pacific Company, 2 pudlic
utility, dbetween San TFrancisco and Alameda, in this Stsate,
without first having obtained from this Commission & certi~
ficate declaring that pudblic convenience =and noce3sity requir-
ed or would require such operation. The Southern Pacific
Compeny, on sald date, September 3, 1926, hal begun the op-
eratlon of a vehicular ferry service between its Alsmeda Pier
and San Francisco without L rst having obvtained such a certifi-
cate of public comvenience oni necessity. The service appeared

to b6 2 now service, and 1t appeared that probable csuse existed

la




for thls Commission To require the Southern Pacific woilither %0
obtain such a certificate or to cease and desist from rendering
such ferry servicee. Tee Sountkhern Paclfic Company was directed

0 gppesr before the Commizgsion and show cause, if any it had,

why 4t chould 1ot be reguired to cease and dosist from such serv-

fce ané operation unlecss snd uwntil 1t shouwld have zecured from
the Commissior = certificate, declaring that public convoxrience
and necessity reauired, or would require, such service.

Av the Uime and place set in The order to show cause
the Somthern Pacific Compeny appesred by its Attorneys ond Liled
& formel return %o the order, and reouested that g day bo set
Zor the tezing of tostimony and a heoring on the merits of the
issues raisod by said Commission order ond the return thereto.
Goldon Cate Ferry Company appeared at said hearing by its Attorneys,
aud reguested to be permitted to intervene in said proceeding in
&S nmuck a5 it then had pending before the Commission an sepplica-
tion for o certificate of public convenlence and necessity to op-
erate g vehliculer ZLerry service hetween Alemeds and San Francis¢o--
Application No. 12,673. The Tommiscion granted the roguest and
pornitted Golden Gate Ferry Company to intervene. Several subse-
guent hearings were held and testimony introduced by the two com-
panies. Questions involved in this proceeding were argued at
length by couzmsel foxr the parties on Octoher 2, 1926, and %he
natter was then submitted £or docision.

The question at iszue herein resolves 1tzeolf 1nt0 sn
inteorpretation of z recent ctatule sdding to this Commission's
duties thot of centificatug the operations of vessels upon t2e
inland water:s of this State. In 1923, by on omendment to
section 50(d) of the Dublic Utilities Letv, it wes provided, in
vert as 201lowa:

"(d) To corporation or person, thelir leczees,

trustees, receivers or trusteoes appointed by any
court waztsoever, shell hereafter operate or cause

;o ?e operated, any veszel between points exclus—
fvely on thae inlend waters of this state, without

Lirst having obteined from the railroad commission:ia




certificate declaring that preosent or future
public convenience snd necessity require or will
reguire, suck operation, dut no such certificate
shall be reouired of any corporation or person
waich ic actually operating vessels in good faith,
at the time this act becomes effective, belween
pointe exclusively on the inland waters of this
state wnder teriffs and schedules of such ¢or-
porations or persons, lawfully on £ile with-the

railroad commission.”

The effective dote of this ensctment was Auwgust 16,
1923. TVhether or not the Southern RPacific Compmy mey dbe
permitted to continme its operations under investigation in
this proceeding depends upon the construciion to be given to
the asbove quoted enactment.

It iz contended by Counsel for the Southern Pacific
Compeny that the compeny's operetion is suck a3 to bring 1t
squerely within the exception contalined In section 50(d).
-iore specificaliy, it 42 contended that on Angust-16,11923,

the effective date of the zet in guestion, it wag operating

vessels in good faitk betweern pointe exclusively on the in-

lend waters of this state, namely, Lfrom Alameds Dier to San
Trencisco, wnder tariffs snd scheduvles lawfully on file witk
tho Commisszion.

Counsel for the Golden Gate Ferry Company, on the
other hand, contend that section 50(&), when properly constru-
od, requires that the Southern Pacific Company £irst obtein s
cortificate from this Commission before inaugursting the service
in question, snd that the sail operation does not fall within
the terms of the exception contained therein. IOre particular-
1y, 1t contends that the Southorn Pacific Company.,on the effect-.
ive dato of the act, was nelther operating "vessels™ or operating
"etween points exclucively upon the inlanﬁdwaters"’or operating
mmdor tariffs and schodrlos * * * lawfwlly on file with the

Rellroad Commission™ within the mesning of those provisions of




the exception of section .50(d) of the Public Tvilities Act

" gbove gquoted. The Golder Gate Ferry Company therefore urges
that the Southern Paclific Compeny be enjoined from operating
tho Service in question unloess and wntil 1t hes obtained & cer-
tificate of public convenience and necessiﬁ*.

The record in this matter shows that on August 16, 1923,
the effective date of section 50(&) of the Public Utilities 2ect,
Southern Facific Company was & common carrier of freight and
passengers, operating a railroad system and numerous boats, and
was actrally operating vessels, in good feith, between ite Ala-
meda Plor and San Francilicceo mmder tariffs and schedtles lawfully
on Z1ile with the Railrosd Commission., The s&i&lschodnles &ié
not List tariffs covering vehlicular ferry sorvice beltween
Lloaneda Pier amd San Prancisco, but covered passenger service
exclusively.

The rocord Pfurther shows that on July 15, 1926, in com-
plisnce with the provisions of sectlon 15 of the Zublic Utili-

ties Act of 1911, se amended, the company f£iled with the Ralil-

rood Commizsion cmonded schedules and tariffs covering vehicular

service on the boats operating between Alameds Pier and San
Trancisco (Local Froight Tariff No. 380-X md local Pascenger
mariff Elf. No. 1 (General Freight Department C.2.C.le. 2612)
(Gemersl Passenger Department CRC, 2979), effective on end
aftor August 15, 1926), and theresfter, and citer the lapse
of more thak thirty days, as provided by sectlon 15, onéd oﬁ
September 3, 1926, commenced the carriage 0% wvehicles and
+reir contents between the points shove nemel. The opers~
tion colled in quostion dy the Commission in this proceeling
‘18 the operation of vessels betveen Llemeda Pler and San
Pranciseo under the said schedules and tariffs filed on July
15, 1926.




The immediate question presented in this proceed-
ing is whether the Southern Pacific Company, by virtue of its
operations between its Alameds Pior and Sen Francisco oﬁ the
offective date of the act in question, Lugust 16, 1923, iz now
possessed of a right to operate vessols for the tramsporiatiozn
of vehicles bhetweor sald points, or ic only free o Operale
a3 to *the class of zorvice covered by ite tariffs and schedules
lawfully on 2ile with the Commission on ssid effective date-—-
namely, passernger sServico.

Wo ore of the opinion that the operative right
possessed by the Southern Pecific Company, by virtue of the
exemption contained in sectlon 50(d) of the Public Utilities
Act ic rot limited to the class of zervice covered by the
variffs lawfully on £ile with the Commission on the elfective
date thereof, and that the said company msy properly smend
1ts tariffs ¥o include therein rates for venlewlar service,
a3 has been done in this case. Since the ernactment of the
Public Utilities Act of 1911 it hos always been possidle for
8 carrier to thus amend its teriffs. (Section 15, Public

tilities Act, a3 smended.) The Southoern Pacific Company in
this mattor, in smending itz tariffe to cover wvehiculer service.
observed the requirements of section 15, supra.

. We are oflthe opinion that s corporation poscess-
ed of a right to operate vessels bétween given points undex
the exemption of czection 50(d) may properly smend its tarilfs

to cover commodities not theretofore transported.

In view of the foregoing opinion, it follbws
that this proceeding zrould be dismissed. |




ORDER

The Railroad Commission, upon its own motion, zaving
instituted an investigation into the rendering of a wvebicular
Lorry service by the Southern Pacific Company., 2 public utllity,
between San Francisco amd Alameds, in this state, without first
kaving obtained from this Commission a certificate declaring
thaet public convenlence and nececsity require, or will regquire,
such operation, and the Soutnern Pecific Company having been
ordered to appear and show csuse, if any it had, way it should
not ve ordered to cease and desist such operation unless and
unsil it should ovtalin from this Commission such a certificate
declaring that public convenience end necessity require, or will
reculire, suckh service; public Lhearings having been held, evi&enge
reving been submitted, the Commission being appFiced of the facts
and being of the opinion that under section 50(4) of‘the ?ublic
Ttilities Act no certificate of public convenience and necessity
for suckh service is necessery, and that this proceeding, therefore,
should be dismissed,~-

IT IS EERERY ORDERED that the above-entitled matter,
veing Case No. 2275, be, and the scme 1s heredby dismissed.

Thot the effective date of this order shall he twenty
(20) days from the dste nereof.

7N
Dated atv San Francisco, Celiformis, this // day

o2 Al vk, 192(. .




DISSENTING OPINION OF COMMISSIONER BRUNDIGE.

T2 my opinion the legislature clearly intended in adopting
section 50 (d) to give ecual rights to all operstors of vessels
upor the inlond waterways regerdless 02 wanether they were operating
at *he time: the act became effective, or whether they later se-
cured s certificete in conformity with the provicions of tze act.
To hold thet the legislature intended to discriminste between old
and new oporators and to confer advantages and nrivileges uypon the
former tnat it Qenied to the latter seenms 10 ze 10 be am unreasSon-
able assuaption.

T2 section 50 (&) be read in the light of what I belleve to
be the legislative intent, then we 2ay reazonably conclude that "the
tariffs and schedules * * * ¥ lawfully on £ile with tko raile
rond commission™ define the sScope sad extent of the operations that
zay7 be engagod in wnder the exoxption. With proper tarill Jiling
rates may be altered; <hc time of grrivel ond depsriure of vessels
2ay be'changed; 1£ tne overation be for the carviage of froeight
commodities mey be drovped Zrom or added to the list; but the op-
erator may not engage in o different type or cheracter 0£ dusiness
from that specifiod iz nis tarifds and schedules.

4t the time the sct became offective the tariffs and scaedules
on <ile by thae Southera Pacific Compeny coztalined 20 rate weatever
for tho transportstion 02 vehicles beiween Sen Trancisco and Alameds.
In my opimion the Southora PaciZic Company is engaged 1n ¥he

vusiness of carrying venicles between San Trancisco and Alameds with~-

out authority in law, and chould be regquired to cease and desist waless

and until 4%t secures such auntnority.

/@‘M

commissioner




DISSENTING .OPINION OF COMMISSIONER SEAVEY.

I cannot agree with the majority opinion as above
expressed for the following reasons:

Subdivision AT of Section 50 of the Public Utilities Act
has brought under full regulation the operation of vessels in the
inland waters of the State and has precerved to the owners of
existing lines the rights whichvthey were exercising on the ef-
fective date of the law. The rigats are defined 2z the operation
of ony vessel between points exclusively on the inlend waters of
this State under tariffs and schedules lawfully on f£ile with
the Railroad Commission. If no tariffs and cchedwles were on file
tnere were no legsl operatioms. It follows that within rezson the
tariffs and schedules measu}e the uwndertoking t0 serve the public -
that is vo sar, 4if only freight tariffec and schedules were oz
Tile the wndertaking was limited To Lreight and there was no pas-
senger obligation, and vice versa.

In the instant case, Southerz Pacific Company had onr
file the propeé tariffs and scaedules and trancporied passengers
only between the points involved. In addition to passengers, it
now seeks to maintain a rigat to carry rreightiana autoaobiles
between such points without obteining a certificate froz this Com-
alssion.

Trom “he ctandpoint of effective regulation, it seems
to me the duty of thals Commission to insist on Southerz Pacific

Conmpany obtaining o certificate wnless otherwise ordercd by the

Ol odecnesy,

Commissioner /

Courta




