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BEFORE THE RAILROAD COMMISSION OF THEE STATE OF CALIFORNIA

- | - - - - - - - . w. -—

Greening-Snmith Company,
| Compleinent,

vs. CASE NO. 2250

Southern Pacific Company,
Pacific Electric Railway Compeny,

Defendants.

et M et I N N N e N

Fred C. Bighy, for the Compleinant.
C. W. Cornell, for the Defendants.

BY THE COMMISSION:

OPINIONXN

. i mme mamt mme  mat

Compleinant iz a corporation engaged asz a dealer in
vuilding materiuls“.s fertilizer with 1ts principal place of
business at Norwalk, Califorania.

By complaint filed June 18,1926, and amended at the
kearing, it is slleged (1) thet 2 carload shipments of cement
noving from Pier A, Wilmington, to Noxwalk, on August 35,1923,
were misrouted by defendemts, resulting in the assessing and
collecting of higher charges than those lawfully applicable over
the route specified by complainant and (2) that the rate of
13 cexnts per 100 pounds which defendants are endoa avoring to
assess and collect on 1 carload shiyment of cement movingifrom
and to the same points and on the same date is innorrect and
contrary to the publizhed tariffs lawlfully on f£ile with {this

Commlission.
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Reparation on the first two shipments and an order
%o compel defendonts to cease and deslst from attempting To
collect charges in excess of 6 cents per 100 pounds on the third
shipment, are sought. Rates will be stated in cents per 100
pounds. |

A public hearing was held before Exaniner Geary at

Tos Augeles September 29,1926 and the case having been duly

subritted iz now ready for our opinion and order.

Pier A, Wilmington, is served exclusively by the
Pacific Tlectric Rellway, and Norwelk is on the Santa Ana brench
of the Southern ?aéific Company, 24 miles fron Wiimington.
Treffic between the two points gay bYe interchanged either at
Wilmington or Los Angeles.

The two shipménts involved in the first cause of

action noved vis the Pacific Electric Rellway to Los Angeles,

thenco Southorn Pacific Company, on which a rate of 6.cents

was assessed and collected.  The lawfwlly appllicable rate via
the route of movement, however, was 16f cemts, made by a
combination of commodity rates over Los Angeles, the factor

fwom Wilmington to Los Angeles being 6 ceuts and from Los Angeles
to Norwalk 10% cemts. Swubsequent to the date of movement
defendants collected the existing wndercharge of 10% cemts per
100 pounds. The routing inserted by the shipper in the bill

of lading covering these shipments provided foxr movement via
"PE-SP". It 1c complainant's contention that by these in-

étructions the shipments should nave been delivered to the

Southern Pecific Company at Wilmington instead of at Los Angeles




in which event it 1s claimed a rate of 6 cents would have been
applicable.

The shipment involved in the second cause of acticn
was delivered by the Pacific Electric to the Southern Paciflic
at Wilming#on and moved via‘the latiter line direct to Norwalk.
Chafges were assessed ofi the basis of a rate of 6 cents, but
subsequent to the date of movement defendaxnts endeavored %o
collect alleged undercherges in the amount of the difference
between the charges paid and those that would have accrued at
s rate of 13 cents; the latter, it iz claimed, being the law-
fully spplicable line hawl rate of the Southern Pacific wrom
Wilmington to Nomwalk. Complainant refused to pay the alleged
undercharge and defendants, on July 30,1929, brought action in
the Justice Court of Norwalk moj.mship' to force payment, but
by stipulation it was agreed to submit the matter to this
Commission to determine the lawfully applicable rate in effect
on the date of shipment.

We believe, however, from the evidence and testinony
submitted in this proceeding this Commission is without juris-
giction %o consider the allegations raised in the complaint,
for the reason it appears that the movement of this cement fLron
Wilmington to Norwelk did not comstitute intrastate traffic dut
was in fact foreign commerce. ALl three shipments consisted of
foreign cement, the two cars imvolved in the Lirst cause of
action originating in England and the one involved in the second
bause of action in Belgium. The evidence indicates that while
the vessels transporting the cement were in transit, axrange-‘
ments were mede by the ship's agent to dispose of the lading

to declers located in the territory comntiguous to Los Angeles
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Hardor. The cement here involved was purchased by complainant
ex ship's tackle, Wilmingitom, was loaded directly Ifrom the ship
to the Lreight cars and moved to Norwalk without coming to &
rest on either the dock or at a warehouss. Fron the record it
appears that from the time the cement left the forelgn ports its
transportation was not intended to end at Wilmington, but it was
Xmown it would be, and in faect 1t was, emded at points beyond the
port.

A somewhat anclogous situation was considered by the
Interstate‘Commerce Commission im Woodhead Lumber Company vs.
Pacific Rectric Reilway, 104 I.C.C.751. This proceeding in-
volved the reasoncblencss of the rate applicable from 3San Pedro
to Los Angeles on cement origineting in & foreign cmmtry,' de-
livered at Bast Sen Pedro, thence reshipped to San Pedro where
it was stored Iin transit and subsequently reforwerded to Los
Angeles. Holding that this traffic was under the jurisdiction
of the Federal Commission, it was sald:

5o far as the record szows, complainent had

no place of business at either Sen Pedro or

Eest San Pedro and 4id not sell any of the
cement at these points oxr use these points
for the purpose of distriduting the cemont
to concumers at other points. ALl of the
cement was intended %o be shipped to com-

vlainent ot Los Jngeles. In other words,

the intention was that its transportation

should not end at San Pedro but that a fur-
ther movement to a partiecular point beyond
Sen Pedro would follow the water transpord-
ation. That intention was cerried out a=
to these shipments and also, apparently,as
o0 the remeinder of the consignment. In

the circumstances, it would appear that.the
foreign character of this commerce was not

qestroyed by the temporary storage of the
shipments ot San Pedro.m ‘

The Thited States Supreme Court, in Texas & N.O0.R.Co.

vs. Sebine Tram Co., 227 U.S.11l, had before 1% the questidn of
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waether or pot shipments of lumher moving onm local bills of lading
from Ruliff,Texss, t¢ Sabine,Rexas, for export counstituted ilnitra-
state trafeic. It appears from the facts presemted in this case
taat the lumber wés shipped from the Sabine Tram Company &t Ruliff,
Texas, to the Powell Conpery at Sabine,Texas, wnder a local bill
of lading and the consisnmernt remained on the doek or in tae
s1ips wntil the vessel chartered by the Powell Company arrived
to carry it to foreigm ports. The court held this traffic was

forelgn commerced emd Iin so holding said:

rohe lumber wes ordered, mamufactured, and
.shipped for export. Lnd we say 'ghipped’,
for we regard 1t of no conseguence that .
tae Sabine Company had no concern oI
connection with it after it reached Sablne.
T+s relation to the shipment was a perfectly
netursl one, and Gid not change the relation
of the Powell Company to it, and meke the |
lumber other Shen lumber puxchased at RifL,
and starved from there in ftransportation te
a foreign destination. The findings zre
explicit and circumstantial as to this. % * x.
Nor wes there & break in the sense of the
interstate commerce law snd the cived cases,:
in the continuity of the transportation of
the lumber to foreign countries by the delay
and its transhipment at Sabine, Swift & Co. v.
TUnited States,l96 U.S.575, 49 L.ed 518, 25
Sup.Ct. Rept.276, nor, as we have seexm, did
the absence of a definite foreign destin-
ation alter the cheracter of the shipments.”

Ty Beliimore & 0.S.W.RR.Co. vs. Settle 260 U.S5.166,
the court fownd that shipments of lumber froz 0aXkley,Ohlo, to
Yeodisonville,Ohio, originating at interstete points constituted

interstate commerce. The lumber moved Lrom Southern points'to

Oakley. The interstate freight wate was paid to the latter
point and delivery was talen on & team track or im the bulk yard.

within a Zew days, however, and without unloading the cars the

lumber wes reshipped to Madisonville on local hills of lading.




In disposing of this case Mr. Justice Brandels, speaklng Tor

the court, said:

mredisonville was at all times the destin-
.ation of the cars; Oakxley was to be merely
an intermedicte stopping place; and the
original intention persisted in was

carried out. That the interstate Jjourney
might end at Oakley was never more than a
possibvility. Under these circumstances,
“he intention, as it was carried out, de-
termined, as matter of law, the essential
nature of the movement; and hence, tThat

the movement through to Madisonville was

axn interstate shipment. For neifther
througa hilling, wninterrupted movement,
cortinuous possession by the carxrier, nor
unbroken bulk, is an essentlal of a through
interstate shipment. These are common
ineidents of a through shipment; and when
the intention with which a saipment was
mede iz in issue, the presence or absence
of ome or all of these incidents may bve
important evidence bearing upon that question.
But where it is sdmitted thet the shipment
mode to the ultimate destination has at all
times been intended, these incidents are
without legal significence as bearing on
the character of the trafficer.

ifter coreful comsideration of all the facts of

record, we are of the opinion and find that jurisdiction to
consider the allegations of this complaint is not vested with
this Commission. The complaint showld be dismissed.




This c¢ase being at lssuve wpon complaint and
answer on file, fuwll investigetion of the motters and
talngs involved heving been had and basing tais order
oz tae findings of fact and the conclusions contained
in the opinion preceding this oxder,

IT IS HEREBY ORDERED that the complaint in
this proceéding be end the same is hereby dismissed.

J&=—
Dated at San Francisco,Celifoxnia, this 2 7
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day of 19.7




