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BZFORE THE RATILROAD COMMISSION OF THE STATE OF CALIFORNIA
'~000= -

In the Mattexr of the Application )

oL the CITY QF QAXTAND 1o extend 4

and construct 92nd Avemue across ) Application No. 12,948
the tracks of The Western Pacifie

Railroad Company. )

Leon Gray for the Applicant.

ﬁhmes S. Moore, Jr. and

Jo Wo Willdiamg, for Western

Pacific Railroad Company.
ZOUTTIT, Commissioner:

CPINIOX
ON FETITION TOR REFEARING

The City of Qaklond filed this appliocation requesting
dermlggsion t0 comstrust 92nd ivenue at grade across the tracks

o the Vestern Pacific Railrosd Company in the City of Oakland,
County of Alameda, State of California. 3By ex parte Decision
No. 17,136, dated July 19, 1926, such permission was granted
subject to certain'conditions, among which were (1) applicant
was 10 pay the entire cost of corstructing the croésing; (2)
neintensoee of the crossing, except between lines two feet
outside of the rails, was to be borme by the applicant; A
maintenance within such lines was to be borne by the railroad;
and (3) an automatic flagman was to be installed for the pro-

tectioﬁ of the erossing at the expense of the applicant ana
meintained thereafter by the railrosd company.

Or July 27, 1926, applicant filed a retition for re-
hearing in this matter on the grounds:

l. Thet it is inequitable anmd unfair to.
assess. the entire cost of the construction of
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the grode crossing and the installation of
automotic flagman against applicant because
such erossing and suitomatic flagman are
equally necessitated by the railroad and the
needs of the public, z2nd neither one nor the
other should be entirely charged with this
cost, but that such cost showld bo equally
divided detween them; and

2. That the assessuent of these costs
entirely against applicant is contrary to law
and particulerly section 43, subdivision (b)

of the Public Utilities Act of the State of.
California. A

On August 2, 1926, this Commissioh issued its oxdexr |
setting aside Decision No. 17,136 and reopening this application
for further hearing.

A public hearing was held in Oaklend on iugust 24, 1926,
the matter was duly submitted, and is now ready for decision.

The position of the City witk reference to the assessmert
of costs is that under section 4% of the Public Utilities Act,
the Comnmiszion must divide or apportion the same between the City
and the reilroal. Sectior 43(a) of the Public Utilities Act
(referring to the establishment of grade erossings) provides

in part as follows:

w**The Commission shall have the rigat to

refuse its permission or grant it Tpon suck
terms and conditions as it ney prescribe.

And 43(t) provides im part: -

miA¥rhe commission shall heve the exclusive
weY 10 determine ond prescribe Ihe manner,
Ecm‘?;'* The perticalar point of crossing,
end the terms of instellstion, operation,
maintenancs, use amd protection™* of each

crossing of & public xoad, or highway by a
railroad,*™*™ (Italics nive)

" K ‘h - -

Mae a\l{:homty thus conferred upon this Commission by the
Togislature gives the Commission power to determine and preseribe
the marner, includins the partioular point of ocrossing, and the

terms of installation, operation, maintenance, use and protection
of such cgessing, waich necessarily includes the right and powex

to determine in each case, which party should bear the wieole or

eny portion of the expense of such crossing. Any other construstion
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would deprive the Commissiom of thet broad power of regulation,
whica, I delieve, was intended to be conferred upen 1t.

Mhere is no arbitrary rule which can be laid down as to
vhe asszessment of such costs in all cases, bdbut such assessment
must be determined entirely by tae cireumsiances of each case.
It is my opinion that the Commission has ample power to assess
tae extire costs ¢f the construction of a crossing of a city
street and o railroad to either party to the proceeding as the
circumstances may dictate, and to impose such conditions as to
it seem Just and reasonable as to the maintenance and protection
of such crossing.

From the application and tke testimony it is shown taet
the City of Oakland proposes to extend and pave 92nd Averue
soutkerly Lrom "CT Street, and at grade across the tracks of the
Western Pacific M.lroad. Company to Russett Street. Russett
Street Is laid out and improved for travel south of, and adjzcent
to tae southern right-of-way line of the Western Pacific Rallroad
Company, and extends eacterly Lrom the southerly terminus of

OVl Avemue to cnd beyond Jones Street.  Jones Street, s nonth

and south street, Lis approximately four thousend (4000) feet
Zast of 85ta ivenue. This extenziorn of 92ad Avenue to Russett
Street Is to Ye made in order t0 serve sn imdustrial territory
south of the railrced and Russett Street and norta of the right-
oL-way of the Southern Pacific Company, which right=of-woy is
south of and almost parzllel to Russett Streetb.

Several industries are now esitablicshed in th;:is areea.,
2c shown by tke map attached to the application, another industry
is In the course of construetion, and the testinony of various
witnesses indicates that other inmdustries will be pleced in this

ares in the near future. The proposed extension of S2nd Avenue
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will give = direct outlet from this Imdusirial territory, in-
stead of diverting, as it does now, by way of 83th Avenue or
Jones Street, approximetely two thousand (2000) feet west or
east, respectively. . )

From the record it appears that the vehlewlar traffic
over %the proposed crossing ot the present time will be only
nominal, and that the Westera Pacific Railroad Company operates
o moximum of ten regular nassenger and freight trains per day.
The volume of traffic ower the crossin;g does not warrant at
this time the establishment of separated grades.

Tt eppears to me that in order to provide for a
divect outlet from this industrial arez public convenience and
necessity requixe the comstruction of 92nd Avenve at grede
across the tracks of the Western Pacific Railroad Compony ot the
location showm or tine map attached to the application.

Because of the fact that property adjacent to the
voint of ecrossing is uwnimproved, there are no fixed obstructions to
the view of approsching trains. However, a potentiol hazard
or obstrmuction exists. TVehicles approaching the crossing from
assett Street cannot clearly observe the trains approaching Lfrom
the same directionm, and it is rcasonable Vo expect that the
vecant property noxrtk of the railroad will be bullt up and the
view of opproaching trains will become obsiructed. TFor the
purpose of werming vehicle drivers of suck approach of treins,
an autonmatic flogmern, of approved ;ype, should be installed with
ringing circuits of such lengthk e.é to give twenty to thirty

seconds advence warning.

After taking ell of the evidence imto comsideration,

I am of the opinion that the faxmer decislon and order of this

Comnmission in this procoecding, Decision No. 17,136, d.é.tetl July
de
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19, 1926, should be sustained in all respects, and I recommend
en order to that effect. |
QRDER

4n application having been filed by the City of
Ocitlond as above entitled on the L5th day of June, 1926, asking
euthority 'to construct 92nd Avenuve at grade cfossing the tracks
of the Western Paclfic Railroad Company in soid City, the Com-
zission having, on July 19, 1926, rendered its decision and
order, No. 17,136, granting such authority, subject to such
concitiorns as are fMIly set forth in sald decision and order,
the City of Oakland having f£iled a Petition for Xehearing, and
rehearing having been hed, the matter having beern again duly sub-
mitted, and being mow ready for decision,

IT IS EZREEY ORDERED that the Commission’s prior order
and decision im this proceeding, being decision and"order No.

17,136, Gated July 19, 1926, be 2nd the same is hereby sustained,
end shall im 21l respects remain in full force ond effect.

The foregoing Ovimior and Order are kereby approved and
ordered filed as the Cpinion and Order 0L the Railroe=d Commission
oL the State of California.

?_' / Dated at San Francisco, Californis, this 24 day of
Tl 1927.

ommissioners
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