Decizion No. :{'. 8 ‘O?S
BEFORE THEE RAIIROLD CQAISSION OF THE STATE QOF CALIFORNIAL.

S« BRICZ COWAN,
Complainant,
VS. CASE NO. 1946.

RICEARDS TRUCKING & VAREHOUSE
COMPANY,

Defendant.

Woxren E. ILibby and HE. Ne Blair, for
Couplainant.

C. H. Tribit, Jr., for Defendant.

BY THE COMXMISS ION:

OPIXNIONXN

Irx this proceeding the complainant, Se. Brice Cowan,
doing business under the fictitious name of Iriangle - Orange
County Express undexr proper authority from thics Commission to
conduet an automotive transportation service betweern Los ani=-
geles and Santa «na and otker points, complains of thé defend-
ant, Richaerds Trucking & Warehouse Company, & corporation,
successor to the interest of Thomas Richards,.also conducting
wnger proper authority from this Commission ax automotive
transportation service between Ios Adngeles and Santa ana and
othgr points, snd alleges that defendant is furnishing service

urder prescriptive right, or otherwise, to the carmunities

of E1 Modena, Olive, Santa Fe Springs, Villae Park, Plucexntia,




Rivers, Olinde, Richfield and Yorde Iirda, and that, by reason
of publishing tariffs of rates to thesge polnts axnd furnisking
sexrvice thereto, defenlant is inmvading, witkout legel suthor-
ity, rights poscessed by compleinant, Vo his injury. Com-
plainant prays that defendaxt be reguired to desist from further
sexvice to the points named.

Defendant answered the complaint, denying each axnd
every allegation and asking that the complaint be dismissed.

Tpon the issue thus joined between the parties, a pub-

lic nearing was conducted by Examiner willizxs at 10t angeles.

: - former .
Originally this complaint was heaxd @y/Commissioner

Store, ot whickh time the partvies consented to submit ar agreed
ctavexzent of Lacts, and map, upor which the subjeét natter
zight be briefed and submitted. Failure to agree upon such
statement of fagts necessitated the reopening of the proceed-
ing end a further hearing, as indicateld adove.

Corxplainent bases bis complaint mainly upon the vari-
ation of variffs £1ilod by deferdunt and its predecessor in
interesv.

Complaimant, in parsgraph 1 of his compluint, slleges
taat the original tariff filed by Thomas Richards, predocessor
ol defendant corporatvion, az filed March §, 1919, as of iay 1,
1817, Gid 2ot comtain EL Modena, Qlive, Saxnta Fe Springs ané
ville Park. In & Subsequent tariff filed, effective March 1,
1922, these points were included, ard it is alleged that de-
Texlont has since then illegally conducted transporﬁation serv-

ice vo eack point.




Testimony was introduced by éompl&inant t0 shew that
defendaxt had 1ot given sexvice ox or prior %o May 1, 1917, to
meny of the points disputed dy complainent. Thomas Richards,
called as o witness uxder cross-examination by somplairvent,
wes supfected %0 a searcaing ingquiry as to all ypoints sewrved
by him on May I, 1917, and subzeguently. M. Richardé testie
Lled thet ais records for that period are not now in exist-
exce, but independent of these records his testimony is clear
that Qefendertvas giving, and offering to give, serviee to =
Modena, Olive and Santa Fe Springs. 4t that time (May 1,
1917), Ville Park wes not so dezigneted, but was onm ozo of the
routes which Richards tostified was followed when deliveries
via Qlive were being made. Rickhaxds also testified that he
pursued two routes orn May 1, 191%:

Route Neo. 1 followed the main nighweys, serving Monte-
bello, Walttier, Ia Habra, Brea, Fullerton, ?lacentid, axaheinm,
Yorba Lindas, Z1 Modeza, Olive, Oreuge, Samta ana, Tustin,
Delphi; Gaerden Grove and Downey.

Route No. 2 served Euntington Park, Eell, artesis,

Hynes, Clecrwater, Downey, Norwalk and Buena Parks

One truck leaving ot miduight visited all noints on
both routes waex there were deliveries %o meke, Richards teg-
“ified, and also made deliveries to intermediate and adjecent
polnts by the chortest route possidble. Witness testified
thet frow the estedblichment of kis business, in 1916, he hed
delivered groceriesz, meats, bread emd canmed goods to Olive,
Bl liodera and Sante Fe Springs. He could recall no shipments
t¢ Villa Park. Ee clso tesvified that he bough®t from one




Gunsaulus, vehicles and established operation between ILos
sngeles and Santa «4na and other points in Orange County,

prior to May 1, 1917; also, that independent of this purchase,
he had usged his own vehicles to the points neamed. kt the

time this purchase was made the law did not require‘approval

. of the transfexr by this Commissiot.

Ralph H. Jobnson testified that he was employed as
a driver by Guusaulus in March, 1917, and continued with
Richards after bis purchase of the line; that he traveled
over both routes and at no time saw trucké of Richards
until after august, 1917. John Ermst testified that he drove
& truck for Richards for nineteen months in 1918 and 1919
over the same general route, and that he made no deliveries
at Olive, Olinda, Villa Park or Z1 Modena. A4S to the lattexr
yoint, witness testified that meat intended for E1 Modens
was left at Santa arxa. OQunce be bad picked up & consigrment
of iron rails near Olive. Witness testified that another
truck belonging to defendant was in operation, but he d4id mot

know what points it served.
Ralph C. Best testified that he had driven a truck

for Richards for threc mornths in the latter part of 1917,
having the 2:00 pe m. run £rom los Angeles. He testified
that Richards took over the Gunéaulus operation, foXx which
ke also drove a truck, after M2y 1, 1917, and that Richards
did not operate into Sarta 4sna before acquiring the Gun-
saulus line. He further testified that shipments off the
direct route which exceeded 1000 pounds in weight were re-

fused.




0lin Townsend, testifying in Yehalf of defemdent,
said thet he began driving for Richards in September, 1916, and
continued in this capacity for sever years. He testified that
deliveries were made to Santa Fe Springs, Olive and Olinde as
freguently ag consignments were in Transport, but that there
was no daily service to any of these three points. In other
woxds, witness drove from Los <ngeles to Santa Lna via Whit-
tier and returned via Downey, and delivered Yo the three points
wherever necessary, asﬂfar back as his employment originated.
He further testified that Richards put another truck into
service in November, 1916. EHe corroborated Richards' testi-

mony &5 to the miscellaneous nature of merchandise tiansportea.
G. Oliver testified that he begax &riving 2 truck

for Richards in 1916 and worked as a‘"swamper“ on Townsend's
truck for a period. He testified that during his service in
both capacities, deliveries were made to Olive, 21 lodena anl
Santa Fe Springs.

P. W. Bentorn, who was traffic manager in 1917 for
Wilson & Compény, meat packers, testified that Richards had
transporied merchendise to Olive for his company in 1517.

In reduttal, compleinant introduced testimony to

contraaict'specific statements made by defendant Richards in

his testimony, wherein he stated that early in 1917, or be-
fore, shipments had beex made for Wilson & Company, Esuser
Packing Company and the E. Jevne Cdmpany, grosers. Witnesses
from each of these egtablishments testified that shipments
had been mede over the Richards linme as early as June 22,
1917, and other shipments on July 9, July 14 and July 30. The
testimony was based on the disbursemeﬁt accounts of each sﬁip-

per and 4id not pretend %o account for any consigmments .-
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on which the freight was collectible. from comsignee. Nome
of the recoiﬁs produced by these witnesses, however, indicated
gervice to the four peints 1n questien here.

Conzidering all the evid.on§o as adduced Lxrom the
testimon§ of these witnesses, it does not appeax that con-
plainext has affirmatively demonstrated that defendant did not
operate into Olive, El Modensa and Santa Fe Springs originally,
and there is affirmative proof that defendant did operate
into these points; but there is no proof that defendant oper-
ated into Villa Park, and, in fact, there is no proof that
Tilla Park existed in 1917 or prior thereto.

- In the second paragraph of his complaint, the com-
plaivant alleges that defendant imcluded in its toriff efe-
fecﬁivo Mereh 8, 1919, (as of May 1, 1917), Placentis and
Rivera; that such points were not included in the tariff of
rates embraced in defendant's tariff effective mardh.l, 1822;
and that the omission of poimts and rates in the last-named
tariff comstitutesan abandonment of service to these points,
whickh are alleged to be not intermediate. It is not disputed
that defendant has conltinued operation to both places, but
it is contended that the withdrawal of each from the tariff
of March 1, 1922, invalidates the operation. We think the
record is clear that defendart has. conducted service of con-
vinued frecuency to both places from 1917 to the time of
hearing. The ¢uestion as to the effect of not inecluding the
podnts named in the tariff will be discussed in another par-

agraph of this opinion.

In paragraph IIL of nis complairnt, the complainant

S




alleges that defendant corporatior has erlarged its operction
by pexforming service t¢ O0linde, Richfield and Yorba Iinda
without proper authority Lra this Commission, said pbints not
naving beex included iz any of the tariffs f£iled by defendant.
Deferdsnt depended wpon the testimony of Thomas Richexris that
theze three points had been served asz "intermediates™, and
there is no testimony in the record that ke gave service to
then »rior to 1922 or that he procured a certificate authoriz-
ing taec service subsequent to that year. Boeh of the points
is disteat frow any point served ox established by defendant
© the tectimony, and none of the points is intermediate to any

other point upoz the Yasic route which Richards e¢laims to have

followed on May 1, 1917. we think the record is clear that
this is an enlargement of service wholly without authority. To

some extent Olive and EL Modena are beyonrd the range of interme-
dizte points, but there is positive testimony of Richards ond
his driver, Olin Townserd, of service {0 these points prior to
Vegy 1, 1917, and centinuously thereafter, so thet the defendaxt's
claim of prescriptive »ight to botk places L5 nov shakexn by
negavive testizony or ¥he part of complainant.

The operations of both complainant oxnd deferdsnt bew
gan with‘preseriptive rights t0 operzte between Los axngeles

and Sexte ane, going eastward via Woittier Bouleverd aud return-

izg by Cerden Grove and Jowzney. ¥ seppears that deferdont,

et least, ascumed that adjecent or convenient points were in-
termediote, ard that service was given wherever demanded.

This led to irregular routing which omiitted many of the points
on some trips. We canrot, however, permit defendent to assure

vhat polnts in the vicinity of others which it sexves, though




distext. a mile. or morw, may ce regurded o5 lztermediate.

After careful znalysis of the testimony ard research of
the tariff filings on record with this Commission, we believe
the contention of complainexnt herelz must be sustained in part.
Tbe measure ¢f vhe certainty of & vzalid operatioz isg the de;
clared intertion of the operator ir kis originel tariffs. That
tariffs £iled later may include additienal points wests in The

operator ne right to serve suca sdditional or intermediate

poiats, wuless ke has included Shem by Droper awitority of this

Commiesdion. Such iz not the caze in the ilunstant proceeding.

Defendent's first tariff, filed Mareh 8, 1919, as of
ifay 1, 1917, did not include El Modens, Olive, Santa Fe Springs
or Villa Paxk, and 4id notv provide for intermediatecs. lace
thet date 2o éertificate graxting the right to operate to thése
points has heen procured. Defexduxnt¥s presceriptive right must be
accepted by its earliest declaration, and the tariff of NMexrch 8,
1919, must be ascwmed Yo be a correct declarction of the service
meintained by Richards as of May 1, 1917. Iz this commection,
Decision Noa 9330 on application No. 6570 ard Case No. 1622, ine
volving the operation of S. 3. Cowan, plaintiff herein, is
relevant, we believe. Cowan sought a certificate to Qlinda, El
odena axd Olive in his spplicetion, and Rickards did not urge
eny of the rigats now claimed by defendant in this proceeding,
altzough ke had notice thereod..

Defendont's second tariff, filed March 1, 1922, included
the four points above mentioned, and intermediztes. This i3
plainly an exlargerent without »roper sushorization. This
tariff elseo eliminated Placentia and Rivera. Asg each is at

least a mile off the regular route followed by defendant, ac-

e




cording to the testimony of Richards, they csnnot be, regarded
as irxtermediates. No tariff filed by defendant includes
Olinda, Richfield or Yorba Lirde; noxe of these points is in-
termedizte to other points remed in defendant’s original tariff,
axrd no certificate o serve thexr has been proéured.

It seems plain that defendant has not had the right
to serve El Modens, Olive, Santa Fe Springs, Villas Park, Olinda,
Ricnfield snd Yprba Iinde, and the record reguires that they
be siricken Lfrom itshtariffs and thet operation thercto be
discontinued. As to Placentia and Rivera, the record shows
that defendant hag, prior to and since filing the original
teriff, furnished continuwous service to each. Just as defend-
ant could not exnjarge its operations, either as to ﬁew points

or interzedictes, neither can it abandon service To points

withou$ the euthority of this Commission. The testimony shows

that deferdaxt has not, in fact, wbandoned sexrvice to either
point, ond we cannot find that tae omission to continue tke
P0ints in a re~issue of the turiff may in this casé, or any
other, relieve the onerator of o duvy. Hence these points
cnould not be stricken from fdefendantts tariff exd delexdaxt

must continue sexrvice to them as continuously as heretofore.

ORDER

Tris ¢2sce, being at lesue upon complaint axd answer on
file, kaving deen &uly heard arnd subzitted, and the Commission
being fully advised in the premises,and haviag, on the late
herect, adopted znd approved the Loregoing findings of Zfact
erd conclusions thereon, which said findings are hereby nmade &

pexrt hereof,




IT IS EEREBY ORDERED that defendant herein foxth-
with ccase and desist from &ll further automotive service
for the transporteticn of proparty deltween Los axgeles and
Olinds, Richfield, Yorbs Iimda, Vills Park, Olive, EL Modena
end santa Fe Springs wntil suen time as defendext has pro-
cured f£rom vhis Commlission proper certificate of publisc con-
vezlence and necessity therefor.

IT IS HEREBY FURTEER ORDERED that defendant, with-
in twenty (20) days from daote nereof, file with this Commis-
siox correéted rates, routes axnd time schedules, omitting

therefron the poirnts named irn the precedimg paragrapi.

/C—

Dated at San Fremecicee, Calliformia, this

\M?»\

dey of }}(m/L- 1927.

QOMiSSLONETrS,




