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ZFORE TES RAIIROAD COMKISSION OF IHE STATE OF CALIFORNIA.

Declision No. 1 8119

JOEN W. ANDERSON,
Complainant,
VSe

UNITED PARCEL SERVICE QF SAN
FRANCISCO, a.Corporetioxn,

Defendant.

)
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Edward R. Solinsky, for Complainant.

Devlin & Brookman, by Douglas Brookman,
for Defendant.

3Y TEE COMNISSION:
OPINION

Complainznt herein, John W. Axderson, o common carrier
oL propexty by automotive poﬁer, operating under authority of
2 preseripiive right esteblished prior o May 1, 1917, seeks
from this Commizzion an oxder requiring the United Parcel Serve-
ice of San Frencisco, = corporation, deferdant herein, to
cease and desist fron delivering packages or otpcr proverty at
certein points in Marin County. -

- Compleinant alleges thatv the defendant is corducting,

witoout suthority from this Commission, a common carrier dbus-

iness for the delivery of puckages in Sausalito arnd other pointé

iz ¥arin Cournty served by complainent, and thet the business




so conducted by said defendant, unless prohidited, will im-
pose "irreparsble damages™ on complalinant.

" Defendant im its answer filed herein alleges irn sub-
stance that it is engaget in tie business of transporting
property, dut only &€ & private carrier performing service
under private contract, axd that none of its operations are
subjeet to the Juris@ictior of this Commission. Defendan£
furtber dexiezs that axy of the business conlucted by it is
of such cheracter as to bring it within the Jurisdiction of
vals Coxmission.

Ubon the issues touns Joized, @ public hearing was
conducted by Exarmiper Williams at Sax» Francisco, the metter
wag Guly subunitted and now is ready for decision.

In suopport of the complaint, Joan We anderscn,‘com—
plairent, opersting under the fictitious name of the Sausa-
lito - Mill Valley -~ Sazn Fraxcisco Express, testified that
since early in sugust, 1925, be had met vehicles bearing the
name of thae United Parcel Sexvice traversing the'roaﬁs'in
Yarin County, cnd nald noticed vhe delivery of packuges at
verious points frow these vehiecles. Complainant testified
that he had been exngugel in the busiress of transporting
property betweer Harin County and Sax Francisco for the past
18 years; that during the greater portion of this period he
r2é made larin County deliveries foxr San Francisco department
stores (includirg Hale Bros.) and other firms;‘that on august
1, 1925; Hele Bros. transferred all their shipments to the

defendent herein, and that since thet time complairant had

not enjoyed this business, which he estimated was worth $250

o momth gross income to him. Compleimant further testifie d




as %o the eguipment which he owns and devotes to public serv-
ice, also as to commodity rates provided for vackage sexvice,
and as to his ability to perform all the service necegsary

23 2 pudblic carrier between Sox Francisco and the points now
sexved by him in Marin County.

Complainant called to the staxd J. E. Casey, pres-
ident of the defexndant corporation. Mr. Casey testified thet
the United Parcel Service cemt its vehicles into Marin County
to make deliveries of packages under private arrangement
extered into august 1, 1925, with certain depariment stores
in San Francisco. Ee furiher testified that the defendant
.corporation was orgenized ag o private carrier and ixrcorpor-
ated as such in dtae Spring of 1925, for the particuiar purnose
of envering into a Joint coutract witk the City of Paris,
CrCommor, lMoffett & Cowoany, Hale Bros. and the Emporium, =il
department stores in San Francisco, under which contract de~
fendont assumes all the package delivery service for each and
oll, within and without the ¢ity of San Fremcisco. He further
~vestified that this contract encbled each of the department

ctores to zbandon its own peckage delivery service and rely

upon the contracitual arrungement mude with defendent to supoly

suca service. In suppert of this testimony, wifness intro-
duced, as defendant's Exkibdit No. 1, the articles of incorpor-
ation of the United Parcel Service of Sam Franeisco.  mr.
Casey testified that the contractual relation with the four
departxent stores named was such that the business could not,
without greet difficulty and the cousent of all varties coz-
cerned, be enlarged to include any othexr service, snd that the
defendent did not hold itself out to carry packages for any

others than those named in the comtract, and had xot performed
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any service for otherc.

. Casey, reccllef ia bdehalf of defendanv, testifled
thet the additional business of Magnin & Company and Living-
ston's had been offered to Gefexdant, but hed been declined
because of the private nature of the cortract with the four
department stores pamed and lack of their comsent to an en-
iargement. Complainant was insistent that this contract be
piaced in evidence, dut defendart was not required to produce
it, for the reason that when tre demand was made, complainant
nad produced ro testimony in support of the material and es~
sential allegations of his compleint, other than tae physical
presencs in Marin Couwnty of vehicles bearing defendant's xame,
and delivery of packages therelron.

Complainant herein seeks t0 enjolin the oporation of
tefendant on tire ground that defendcoxnt is pexrforming, without
velid authorization, common carrier service over routes and
to poirts now served by compluinant. In his tesfimony .
Casey explained in dotall how service is given ir the area
affecteld, cdmitting vhat all deliverles are made foxr the four
houses with wkick defemlant has a contract in substantislly
the same zanrer as ary commor carrier would perform the serve

ice. He testifield that the plant of this corporation and

cll its eguipment, valued at more taan $100,000, were con-

structed ard established ené are maintaired solely for the .
puxpose of performing pack;ge delivery service for the four
stores zamed, and that such deliverles are made wherever re-
guired to be made, not only in Marin Counvy vut in other
counties, as well as in the city of Sar Franciseo. There

is no ddispute, therefoxe, as {0 the feuet thot defexdant is.
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actually making deliveries, as alleged by the complainant, in
territory served by complaingnt as & common ¢arrier. The
cuestion is whether complainant hag showa affirmatively thet
the service thus performed by deferdant is thst of o common
carrier and sudject to regulation by this Commiszion.
Defendant’™s Exhibit Noe 1 (its articles of incor~
zoration) shows that defendant corporation was organized and
incorporated for the purpose of corducting the business of a
private carrier, and it is specifically provideld in the
second paragraph oF sald sxrticles of incorporation that Min
excrcising ary of the powers hereirabove enumerated, this cor-
poration skall not have the power and shall not engage in
the buciness of a common carrier.” ,

After a oareful examination of the eviderce herein
submitted, we cannot fimd that it has been affirmstively
shown that deferdant has, by any act, engaged in the business
of a common caxrier; on the contrary, we believe the testi~
mony shows conclusively thet the business heretoforgtdono by
this defendant has beer done strictly in(%he performance of
its contract with the four department stores named herein, and
for them only. In view of the recent decicion of the Tnited

States Supreme Court in vae case of Frost & Frost ¥s. cal-

iformis Railroad Commission, holding thet this Commission has

Jurisdicvion only over common carriers (operating between
fixed termini or over = regular route) and not ovexr private
‘carriers, and in view of the failurewof the complainant to
show any service of a commor carrier nature periormed by de-

fendant, we muct find that the operations of defendant are

those of & private carrier, over which this Commission has no
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Jurisdiction. TUpoxr this finding an order will be entered dis-

nissing the complaint for lack of jurisdiction.

Tals case, being ot issue wpon complaint and answexr’
on file, having been duly heard snd submitted, amd the Rail-
roud Comrigsion being fully sdvised ard heoving or the date
hereof adopted cxnd approved the foregoing findings of fact
ard conclusions thereon, which findings are hereby made a.part
hereof,

IT IS EEREsY ORDERED that the complaint in this Pro-
ceeding be and the saze hereb& 1s dismigsed for lack of Juris-

diotion.

Dated at San Frameisco, Califormis, this 4,2%22424
e

day of ”M%{ 1%27.

Fodet
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