Decision No. /F/ 22 .

BEFORE TIZE RAILI0LD COMISSICN OF TEE STATES OF CALIFOZNIA.

In the Matter of the Application of

Tne People of the Stato of Californis,
on relation of the Californis Highway
Coumission, for an order suthorizing
the construction of & State nighway
crossing under the tracks of the South-
ern Pacific Railresd, at Mossdale, San
Joaguin County, Californis.

Application No. 12,836.

. Wl it e N e M T N N N

Paul F. Fretesse, for Applicant,

E. W. Eobbg, for Southern Pucific Company.

WELTSELL, COLILISSIONIR:

In the above entitled application the California Highway
Commission ssks aunthority to construct & state highway undexr the
tracks of Southern Pacific Compsany near Mossdale in Sen Joaquin
County, in order to eliminate an existing inadequate and unsafe
grade separation where the highway vesses under the railrosd at that
point. Applicant further asks that the Commission mske its order
apportioning the cost of the yroposed grade separation betwoen thae
interested parties.

A public hearing was reld in this matter at Stockton on
October 8th, 1926,

4t the hearing botk parties agreed that public convenierce,
vecessity aud safetly justified the roplacement of the existing under-
pasSs by comstructing & new grsde scoparation in thae gemeral vicinity
of the location proposed by spplicant in this proceeding. The par-
ties, however, did not agree upon the precise ylan dby which such

grade separailion should be effected, nor was agreement reasched as
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to the division of cost thereol.

The proposed grade separstion, if comstructed, will form
a part of the state highwey extending from the Bay District to the
San Joacuin Valley by way of Haywards, Livermore and Tracy. This
nighway carries & large volume of through traffic which normally
travels at high rates of speed. The rail line involved is Southern
Pacific¢ Company's doudble track main line beitween Tracy and Iathrop,
over which highQSPeed pasgenger sund freight trains are ope;atea.

The evidence shows that the existing undergrade crossing
i8 8 hazardous one, due to resiricted width of roadwsy between tres-
tle benits and also due to the right-sngle turn in the northerly ap-
proach sbout sixty to seventy feet from the trestle. It is also in-
convenient to users of the highway by reason of restricted overhead
clearance, whica does not permit of the passage of loads which are
more than 12 feet in height.

Applictant herein proposes to consiruct s new subway under-
neath the Souwthern Pacific Compeny's double track main line st a
voint approximately 800 feet sact of the existing separation, which
will provide & clear roadwsy width of thlrty feet without sidewslks.
The maximum approack grade on the proposed highway is 2.7 per cent.
The new subway will, if coustructed as propesed, regquire an entire-
1y new alignment of the highway in this vicinity which will cross
the railroad at an angle of about 45 degrees and will eliminate
three turns in the highway, two of which are dangerous righi-angle
turns logated on the north side‘of the railroad in that portion of
the existing highway which is to be sbsundoned. The present highway
approaches are paved with olled mecsdam fifteen feet in width, where-
as the plan proyosed shows & concrete vavement twenty feet in width.
Ko change is contemplated in the existing alignument or grade of txe
railroad.

Southern Pscific Compesny does not object to the yplan pro-
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posed by applicant but contends that it shoul& not be assessed for
more than one-nalf of the cost that would be incurred in duilding s
substitute subway at the location of the existing timber underpass.
L. D. Packsrd, Assistant Bridge Engineer fox applicant,
presented an esticate (Applicant’'s Exnidbit No. 4) showing the cost

of constructing the subway, itself, at the new location, &3 propoged

in ipplicant's Exhidit ¥o. 1, %o be $67,351.00, exclusive of the
cost of right-of-way, Applicant's Zxhibit No. 10 shows the total
cost for the provosed project, exclusive of rignt-of-way, 1o be
$98, 746,00, of waickh $15,870.00 covers the cost of paving the high-
way line chsnge outside of the limits of the new grade separation.
The necessary right-of-way has slready been secured snd no sugges-
tion wss made by spplicant that the cost of such right-of-way should
be included in tae cost of the project to be apportioned between the
parties.

J. 2. Dunnigsn, Assistant Engineer, Southern Pacifie Come
pany, estimated the cost of a substitute subhway to be located at
the oxisting undergrade crossing, a5 shown on Southera Pacific Com-
pany's Exhibit No. 3-8, to be $34,283.00, while lir. Packard estimated
the cost of enother plan of seperation ot this location at $28, 980.00.
Costs of rigats-of-wey, grading and paving, for a line change S0 &s
to improve the alignment of the highwsy on the norta side of the
+rack at this location, are omitted from both estimates.

The plen proposed by Southern Pacific Company places s
curve of 130-foot radius in the north nighway soproach, whiea their
own witnoss admitted was not & proper sligmment for & trunk highwey,
s i8 the case rere, and which would result in a hszard to vehiculsr
traffic. In order to eliminate this curve, approximately nine sacres
0f sdditional right-of-way would nave to be procured by the Eighway
Commission end the change in highway alignment required would bring
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the total cost of -the nroject under this plan to $76,695.00, ex-
clusive of right-of-way. Another curve, with & radius of 206.7
feet, ot the east end of the new highway bridge across the San Joa=
¢uin River, would be an inherent vert of Souwthern Pacific COmpany's
rlan, weich it would be impractical to eliminate evexn by the pur-‘
chace of additional right-of-way and the comstruction of & new rosd.

I is contended by Southern Pacific Company that the cost
oL providing proper highway slignment in avproaches to grade sepa-
rations is not & proper portion of tho cost of this grade separa-
tion project to be shared by the railroad and that only & portion
of the cost ol providing the subway, itself, skhould be asgessed to
the railroad. This appears to be & fair contention where the sub-
way is so located that it will permit of proper highway slignment
voing made, dut in tais case the alignment of the highway on the
noxth side of the railroad at the existing crossing does not lend
itself to a favorable separation; therefore, this situation warrants
gpecicl consideration.

The olan proposed dy Southern Pecific Company, while.
improving clearsnce conditions at the point of crossing, would leave
tae kighway with practically the came alignment, with its attendant

hazayds, &g existe at the yresent structure, whick is one of the

mejor reasons for bullding & new sepsration. ZThis Commission has

oZlten held that tke location and design of grede Separstions should
be such as to eliminate hazard and yromote the convenience of the
ucers of both the highway and railrood and give propexr grade and
aliznment to each.

Excention was taken by Southern Pacific Company to certain
temes 0f cost in applicant’s estimate as not being proper of inclu-
sion in the cosvs <o be di#ided between trhe interested narties. Tpon

review'of the evidence in this proceeding, aowever, it is believed

that the cost of constructing all of the items shown in Applicant's
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2xniblt No. 4, exceopt the cost of vaving the highway outside the
track supporting structure, zhould be apportioned between applicont
and Soutkern Pacific Company. Inasmuch as the paving within the
subway 1tself forms un integral vert of the subtway construction in
this partieulsr instance, it should be included in the ¢ost of the
sudbway. The additional iteme shown in Apvlicant's Exhibit No. 10
for grading and vaving, due to change in sligument of the highway
outside tre limite covered by Apviicant's Exhiblt No. 4, should be
borne exclusively by apnlicent.

From & consideratior of all of the ovidence in this pro-
ceeding, it sppears that in the interest of the public & subway should
be built &t tho location proposed in Applicant's Exhibvits No3. 1 and
2 and it i3 concluded that the cost of construéting the subway and
approackes thereto, the items of which are enumerated on Applicant's

Exhibit No. 4, should be bornme £ifty (50) ver cent by Applicant, and

fifty (50) per cent by Southern Pacific éompany, except the cost of

paving'thé nighway outside the track supporting siructure, which
should be borne exclusively by Applicant. The maintenance charges

0of this separstion should bo apportioned in accordance with an agreed
plan to be f£iled with the Commission. In the cvent the parties cannot
agree upon suck & plun, the Commission wlll mrescride the terms of
this assessment in a subsequent order.

The following form of order is recommended:

The people of the State of California, on relaticn of
tke California Highway Commission, havirg made application to this
Commicsion for an order authorizing the construction of a State High-
way wander the tracks of Soutkern Pacific Company in the vicinity of

Yossdale, County of San Joaguin, and fox an ordexr apportioning the




cost thereof, & publlc heering having been kold, the Commission be-
ing apprised of the facts, the matter belng under submission and
ready Lfor docision, trerefore

IT I3 EEREBY FOUND AS A PACT that the public convenience,
nocossity and safety reguire the construetion of a State Highway
under the tracke of Southoern Pacific Conmpany at the point, and in
the marner, shown oﬁ Lrprlicant’™s Exhibits Nos. 1 =nd 2; thorefore

IT IS EEREBY ORDERSD that the Deople of the State of
Californie, on relation of the Califoxnia FHighwey Comxission, and
Soutkera racific Compeny be and they are heroby aﬁthorized to con~
struct & subway carrying the hlghway under the tracks of Southern
Pgcifie Company near Mossdale, San Joaquin County, &t tre location
and in seccordance with the plans shown on Applicent's Exhkiblts Nos.
1 and = in tais proceoding, subject to the following ¢conditions:

(1) Said undergrede crossing shwll be conctructed, as
hereinafter provided, substantislly in accordance with Applicant's
Exhivites Jos. 1 end 2 and specifically in sccordance with detailed
plans whkich hereafter shall be submitted to the Commission for its’
approvael aftexr having been awpproved by applicant and by Southern
Pacific Conmpeny.

(2) Seié undergrade crossing skell be constructed with

clearances'conforming to the provisions of Commission's General

Order No.Z26&-s.
(3) The cost of comstructing ssid undergrade crossing

skell be porne fifty (50) per cent by arplicent and fifty (50)
ver cent by Southern Pacific Conmpany, based upon e actual cost

£ the 1tems enumereted in Applicent’s Exnibit No. 4 in this pro-
ceeding, except the cost of paving the highwuy owtside the track sup-
porting siructure which shall be borane exclusively dy Applicant.
ipplicent shell, within one hundred ard twenty (120) deys from the

date hercof, file with this Commission, for its approval, & certified
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copy of an agreement between Southern Pacific Company and itself,
covering the terms and manner of constructing this grede separation.

(4) The cost of meintensnce of said undergrade erdssing
shell be borne in accordance with the terms of en agreement hereine
aftor to be cntered into between Applicant and Southern 3?°??§° Com=
Ipany and filed witk the Coxmission foxr ;fs aﬁﬁrov&lMﬁithiﬁ'one han-
dred and twenty (120) days from the date hereof, or, in the event
of failure o reeck such agreomont within this time, said mainten-
ence shall be borne in accordsnce with the terms of & supplemental

rdor by tais Commission.

(8) Applicent shall, within thirty (30) days thereafterx,
notify this Commission, in writing, of the cmpletior of the in-
stallation of saild undergrade crossing.

(6) 1If said undergrsde crossing shall not have been ine
stalled within one year from tke date of this order, the suthori-
zgtion herein granted shall then lapse and become void, unless fur-
ther time is granted by subsequent order.

(7) After the proposed undergrade crossing is coastructed
end oyened to traffic, the existing undergrade crossing, located
ayproximately 800 feet west thereof, shsll be legally chandoned and
olfectively closed to public use and travel.

(8) Tke Commission reserves the right to make such fur-
ther orders relative to the location, construction, operation,
maintenance and protectiorn of sald undergrade crossing as to it may
seex right and proper and to revoke its permission if, in its Judg~
zent, tkhe oublic convenience and necessity demand such ection.

For all other purvoses, tke effective date of this oxder

skall be twenty (20) deys from and after the date hereof.

Tre fofogoing Opinion end Qrder sre hereby approved and




ordered filed as the Opinion and Order of the Railroad Commission
of the State of California.

~—
Dated at Saa Francisco this SO0  day of

B

Marchk, 1927,

s

Commfssioners.




DrIssmT

I disagree with the majority opinion in its spportion-
ment of costs between the State and the railrozd.

FTor more than Lifty years there has existed at this
location separaved grades for the railroad and the highway. TFor
all of these years there has not been axd ithere is not now any
danger of collision between railrocad trazins end veaicular traffic,
ne¥ is taere any possibility of interfering with or impeding
vericulax vraffic by reason of the operatvion of trains.

Admittedly, the existing under-grode crossing is inade-
cuate. e tube is t00 narrow and is not deep enouzh 1o accom-
a0date modern venicular traffic. &ls0, the highway is dadly
Locaved, vaere existing charp turns which greatly increase thae
nazaxd of collicion between vehicles. The remedy proposed is
%0 construct 2 new unler-grade crossing ot another location
where the existing sharp turns may be avoided and the highway
acde &z safe s possidle for vehicular traffic. The proposed
plan is desiradle and should bde carried out. The only point'
or which taere is disagrecment is Thet concerning a division of
costse.

If an error was made by pub;ic suthority in locating
toe highway sometaing more fthan Lifty years ago the responsibility
foxr that error rests with tho public and unot with the railroad.
So fexr as the adequacy of tae present wnder-grade crossing is
concerzmed the railrocad should bear its full responsidility. To
makxe adequate Lor present and future wraffic the unler-grade
erosging now existing, witaout avtenmpting to correct the error
made many years ago in locating the highway, according t0 the
testimony would amount %0 2 sum somewhere between £28,000 and

©34,000.




I am of the opinion that the railrcad sﬁould be re-
quired to pay ome-half of the estimeted cost of making adeguate
tae existing wnder-grade crossing. If it is in the public
interess, 2s clearly sppears from the record, that the line of
the nighway be changed and thal a new under—graae eroscicg be
established at another and different locatioxn, then it seems
to me S0 be Just and equitable that the reilrosd should contribute
o the cost of the zew under-grade crdvssirng approximately fThe sum
waich it otnerwisce would have been Justly required to pay %o
make the present under-grade crossing adequate and copable of
carrying the traffic. N

I feel that %0 require the railroad to pay one-nalf of
tae total cost of the proposed ont*rely new and uubstluute under-
grade crossing, which, exclusive of pavmng,cutszde the subway,
will amourt %o somewhere between $67,000 and 383,000, is inequitable
and anounts approximately 0 twice as much &3 in Justice ©o &EI'

parties should be paid by the railroad.

T feel that I must refuse ©O be bound in other and

similar cases by thae rule laid down dy the mejority im this pro-
ceeding. If, in the years to come this‘procgediﬁg‘evcr is wrged
es o precedent or guide for action by this:éommiésion or any
other pubdblic body, I wick my wmequivocal dissent 0 appeaxr as &

vart of the record.

I concur in the dissent of Commissioner Brundige.




