Decision No. S ¥/ 7/

BEFCRE THE RAILROAD COMMISSION OF THE STATE OF CALIFR NIA.

In the Matter of the Investigation om )
the Commission's own motion into the )
practices and rules and regulations )
and operations of P. E. Iibbetts, ) Case No. 2Z06.
operator of an automobile freight line )
betweon Ios Angeles and Sen Jacinto and )
intermediate points. )

H. J. Bischoff, for Respordent Tibdbetts.

Richard T. Eddy,for Eemet Tramsfer and Storage
Company, Intervenor.

Reginald I. Vaughan,for Railroad Commission.

BY IEE COMMISSION:

OPINIOTN.

In thig proceeding, instituted on motion of the
Rallroad Commission to imquire into the practices, rules , regu-
lations, and operations of P. E. Tibbetts, operating, under the
fictitious mame of W. & S. Truck Compeny, an autauobile freight
line between los ingeles and San Jacinto and certein intervening
points, inguiry was made at a hearing comducted by Examiner
Williams at Ios angeles as to whether the said buciness had
‘been abandoned for 2 period amd the operations comducted without
authority by Motor Servise Express, a corporation.

By his application No. 13359, reapondent Tibdetts
sought suthority to sell his certificated rights to Motor Sexvice
Express, & corporation, which Joined in the application. Trans=~
fer of the certificates wes protested by F.E.Kelly, E.E.Kelly,

end L.N.Xelly, co-pariners, operating under the fictitious name
of the Eemet Irausfer & Storage Compeny, under Decision No.l7540,




on an Application No. 11319, dated October 235, 1926, on the
ground that applicant Tibbetts had abandoned service in July,
192¢6. When the protest was filed, the present proceeding was
initisted by the Commission and was s3et for hearing at the same
time as the application to transfer. Then this hearing was
salled on Jamuary 15, 1927, the parties to the application moved
to dismiss the application. The appliocation was submitted
for dismissal upon sald mot&on,'and thereatter dismisgsed according
to Deoision No. 18020, dated February 23, 1927. Thexeupon,
profestant agked leave to intervene in Case No. 2306, the
Commission's instituted inguiry, and suh intervention was
vermitted.

According to the testimony of Paul E. libbetts, he is
~ the ownex of the certifioate rights for transportation of freight
between Los Angeles, Hemet, and San Jacinto, and points east of
Riverside, exclusive of Riverside. In brief, respondent
testified that the terminal occupied by him at Los Angeles was
partly burned in the spring of 1926, doing considerable injury to
his property and déstroying & great deal of his recoxds, including
billingz and shipping forms. He testified that the only recovery
was $700.00 insursnce upon 2 loss, approximately, of $2500.00;
thax.the impaired condition of the terminal and other reverses
rnade it difficult for him to maintain operations, and that similar
difliculty was experienced by Los Angeles-lewport freight line
and Zimmerman Brothers' line to Compton and ILong Beash, which
occupied the same terminal.

Negot fations were begun dy Motor Service Express which
resulted in the three lines beiﬁg moved to the Motor Servige .
Terainel for pick-up service, terminal facilities, garage servico,
bbokkeeping, anl billing, each carrier paying $225.00 a month

for all services rendered by lMotor Service Expfess.

Tidbetts further testified that during the succeelding
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2oxnths and uwntil October, he had great difficuliy in maintaining
operatior, and at times usel vehicles of Motor Service Express
.when his own were either insufficiert or lancapable of operation,
due to breakdowns. In addition to this, the arrangement made
with the Motor Service Express included billing, and it appears
that the Motor Sexvice Express used its owa bill-heads for
freight charged to, or collectible from, Tibbett's lines, and
also from the other lines. In addition, Tibbetts testified
that in oxder to insure payment ¢of the monthly charge against
bim for terminal service, ne had assigned certain aocouhts of
shippers at Hemet and San Jacinto to Motor Service Express. This
resulted in many of Tibdetts® customers making cheoks payzble
to Motor Service Express, which checks were endorsed for both
Tibbetts ard Motor Service Express by Tibbetis' agent at Hemet,
and deposited to his account at Hemet. It appears, however,
thet all the income was properly credited to the separate carriers.

A great many lnstances of suck shipments and such
billings in the name of the Motor Service Express were produced
in evidence and made exhidits; and, unexplained, would support
the sssumption that Motor Service Express was conducting the
service. The definite times, however, when vehicles of the
Motor Service Express were actually used to make delivery in
Hemet were not gilven; mor for long periods, except in the month
of Janvery, 1927, dwring which period a Motor Service truck
nade many deliveries at Hemet and elsewhere. During this
period, Tidbbetts' equipment was not in efficient operating
condl tion.

It is the testimony of both Tibbetts and I.I.Fletcher,
president of Motoxr Sexrvice Express, that the use by eéch of the

cther's equipment at various times was an ascommodation, apd

thet the onmly compernsation between the parties was eredits upon

the gasoline acoount which Motor Service mede monthly to Iibhetts
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for the gasoline used. No charge was mede for the use of the
vehicles delivexred. During this pericd, xno leages were mado
between thelparties for equipment. It was further shown that
during 21l the period since June, 1526, Tibbetts had continued

is relationship with Motor Service Express and the billing
had been corducted upon Motor Service Express stationexry, although
et times other bills were sent out uhier the name of the W; & S.
Truck Compaxny.

Iibbetts testified thet after he had agreed to sell
to the Motor Service Express, he thought it unnecessary to
provide separate shipping bills for his own service, as he
believed the treamsfer would not be disputed. Waile this
parlous situation continued, Tibbetts testified he lost the haul
of milk from the Hemet region to Los Angeles, end thus was
Gepxrived of approximately 50 percent of his revenue.

There seewms to be little dispute about the facts as
detailed above, most of wahick were produced dy examination of
Tidbetts ard I. T. IFletcker. In behalf of the intervenor,
Alfred V. Eoyt, bookkeeper for Motor Service Exyress and Tidbbetts
from July 15 to November 30, 1926, testified that the books
showed no charges between the parties for truck rent. F.E.
Xelley testified that he had mede a check of the trucks used in
the operation of Tibbetts into Hemet, anml this check (intervenoxr's
Exnibit No. 19) shows that during the months of October and
November, 1926, and Januvary and Fedbruary, 1927, a large number
of the trips to Hemet were made with vehicles registered in the
name of the Motor Sexrvice Express or ite predecessor, Service

Motor Exprese. It wae explained by Tibbetts that he transferred

three of his trucks to Motor Service Express when the agreement

1o sell his line was made with this corporation, and that his




reason for so trausferring them was to avold entangling his
overations in threatened persomal litigation. Iater, when it
hed been determined to adbandon the transfer, these trucks were
restored to his possession.

The record herein presents & situation which makes it
obvious that the inter-relation of these two carriers has been
of such an irregular cheracter, and if intended by the parties to
permit one carrier without auwthority to perform duties imposed
upon anotner, would Justify revocation of one carrier's certi-
ficate, at least. Both Tibbetts and Fletcher deny any other
purnose then %o meintain the operztion which it was the duty of
Tidbetts to maintain. The irregelar manner in which vehicles
were horrowed and used and transferred among the parties 13
improper and reprehensible. The record, however, doqs not seem
+o indicate dad faith on the nart of either Tibbetts or Fletcher.
But when we consider that Tidbetts wes embarrassed by losses due
to a fire axd 1loss of a considerable portion of his revenue, the
question of @ood faith becones important in deciding what disci-
pline, if ary, the Commicsion should impose. The fact rgmains
that however irregular and reprehensible the practices may have

veoen, respondent herein made every effort to comduct his public

service, amé there is no testimony in the recoxd that at any

-

time he failed in his Quty under his certificate.’  -The %61@

question is as to whether the zcts committed by him are sﬁrricient,
assuzing errors in good faith on his part, %o Justify this
Commission in revoking this certificate. It is our Judgment
that the record does znot Justify ;evocation of the certificate,

but the Commiséion feels that Tibbetts should be disciplined by

requiring him forthwith to provide proper independent accounting,

billings, end collection, &nd proper leasiag of vehicles where




recessery, accerding to the xules eostablished by this Commission,
and %o cease any other practice or operation shown to be irregular
by this proceeding. Tibbetts indicated at the nearing his
willingness to do this. An oxrder accordingly will be exntered.

ORDER.

Ix this proceeling, initiated upon motion by the
Railrosd Commission, respondent and all ot her paxties have sube
aitted the matters at issue to the Commission, and the Commission
being fally advised in the premises, and good ceuse appearing,

IT IS IXZREBY ORDERED that P. E. Tibpetts, operating
under the fictitious name of the W. & S. lruck Company, cease
and desist using any other bills of ladiné,.shipping bills, or
other bills that do not bear the title of the W. & S. Truck
Company: that in all other respects said Tidbbetts conduct his
overation ztrietly according to the rulesvand regulations of this
Commission; and

IT IS FURTHER OFDERED that in ell other respects the
proceeding'hefein be dismissed.

Dated at San Francisco, California, this é s

day ot (ot L1927,
0

) w
gommgsszonera.il_
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