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Decision No. /7195 .

BEZFXORE THE RAILADAD COLZLISSION OF TEE STATE OF CALIFORNIA

In the Uotter of the Application of )

FOOTEILL DITCH COLRANY )
for vermission to sell, and of )
LINDSAY~STRATZUORE IRRIGATION DISTRICT)
for vermission %0 purchase the diteh, )
right of way, water right and sppurte-;
rences formerly known ss the Pogue, )
wellsce end Crocker Ditch. )

Applicstion I10.12557.

2. Perkine, for roothill Ditch Conpany.
G. Irving, and RPower & McFaedzean by M. Z.
Power, for Lindsay=-Strathmore Irrigation
Diszstrict.
B. lleClure, for Wellace Renck Water Company.
B. MeClure and Xarl A. Machetanz, for W. T.
Dofflemyer et al., consumers of Foothill
Ditch Company.
a. Sevage, for Geo. C. Roeding Company and
certain consumers of Foothill Ditech Company.
R. Bailey and Farnswortn, Burke & lladdox,
for U. D. Switzer a3 Receiver of Wutchumnz
Water Company et al. and for:
Borry J. Ginmer,
J. B. Hestoer,
Tulsre Irrigation District,
Iozeside Ditck Company,
Consolidated Peonles Ditch Compeny,
Racxwood Canal Compeny,
Tulere Irrigation Company,
Viselis and Xeweah Water Comvany,
Mathews Ditch Compuny,
Jennings Ditch Water Compeany,
Uppill Ditch Company,
Wodoe Diten Conmpany,
Zlk Bayouw Ditch Company,
Fermers Ditch Company,
Flexning Ditch Company,
Quks Ditech Company,
Zvans Diteh Company,
Watson Ditea Company,
Persian Ditch Company,
Minerel Xing Frult Company.

Lee 4. Qlds, for Californic Pertilizer Works.

3Y TET COLGIISSION:

The Footalll Diteh Company, o corporation, applicant

In the shove entitled msttor, is engsged in the public utility
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Yusiness of digtributing water for irrigation purposes to cexr-
tain water users near the town of Exeter, in Tulare Cownty, and
asiks the Railroad Commiscion for authority to transfer its uiil-
ty property to the Lindsay-Strathmore Irrigation District, which
Joins in the reguest.
The gpplication alleges in effect that the owner of
the entire stock of the Foothill Diteh Company is the Merryman
ruit, Land and Lumber Company, & corporation, which also owns
lands receiving water for irrigation purposes from the Ditch Com-
pany; that it is the desire of both companies to sell this pub-
lic utility property for o consideration 0f seventy-five thoug-
and dollars; that the proposed purchaser is srx irrigation dis-
trict, duly orgenized and oxisting undexr the laws of the State of
Celifornia, including within its exterior boundaries approximate-
ly 16,000 scxres of land, of which 14,000 are irrigable; taat
ebout 9,000 acres of these lexnds are now planted to citrus or-
chards and require irrigation in order to produce crops; that
the present water supply of the District, which is obiained by

pumping from wells located In the Rancho de Xawesh, is inasde-

quate and insufficient to irrigete all of the lands susceptibdle

of irrigation within said District; and that in order to obtain
an additionsl supply of water sald District desires t0 acquire
the Foothill Ditch Company's canal 0 cerry to the District
lands water the righats o which it has acquired Iin the Xaweah
RUver through the purchase on its behelf of gtock in various
putuel water companies diverting watexr from the said Xaweah
River. It is further alleged thet at present the Districet is
pumping water from the Rencho de Xaweah urder s sugpended in-
junction pending finsl decision of the Supreme Court of this
gtete, and that should the District be permenently exjoined from
‘pumping said waters, the only remsining possible source of water
supply for the irrigetion of the lends within the District

would be through the diversion of water fron the Xeweah River
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at the intake of and through the cansl belonging to tae Foot-

hill Ditch Compsny. The Commission therefore is requested to

4 -x ’
smthorize the transfer of this dlteh systex to the Tindsay-
Strathmore Irrigation District.

Tho water users of the Foothill Ditch Company £iled
a protest ageinst the proposed sale, alleging that this is one
of the oldest ditches along the Xaweah River, that its point of
Qiversion with one oxception is the highest on the river, and
thet the Foothill Ditch Company's right to divert 9 cubic feet
of water per second from the river is second only to the prioxr
right of the Wautchumnas Ditch Company (Wutchumna Water Company),
& muiuzel water company, to divert the first 63.4 cubic feet
per second of water flowing in said river; that the flow of the
river is sufficient t¢ permit the diversion of the full 9 cublc
feet per second during the greater portion of the year; that
the Poothill Diteh 18 also entitled to divert surplus water
from the river whenever the flow reaches a certain stage, and
that this surplus water, amounting t0 six cubic feet per sec-
ond, more or less, has been diverted and used by the consumers
of caid Foothill Ditch Company and when not so used has bheen
spilled into & sugll water course flowing tarough the consum-
ers' lands snd known ag Yokol Creek, from which it seeps into
the ground and replenishes the underground water supply, which
it is alleged ic on important factor in maintaining the produc-
tion o0f the wells necessary to supplement the ditch water; that
+he consumers have enjoyed arn almost continuous irrigation serv-
ice by reason of the fact that the Xaweah River during the fall
months has not g sufficient stream flow to enable the Tutchumna
Ditch Company to maxe practlical use of its prior diversion
rights enabling the Poothill Ditch Company o apprépriate and
use all of the water in the Xawesh River during such periods;
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that while <the compeany has the right to divert the water from the
river the water so diverted actuslly belongs to the consumers,
and that therefore the sole function of the Foothill Diteh Com-
pany is to divert, transport snd distribute the water for the con-
sazers. It is further slleged that under the Jurisdiction of the
Reilroad Coxmission the consumers are assured continued good serv-
ice 8% reasonable rstes, together with s vroper safeguarding of
their interests, but in csse the transfer as proposed hereln is
suthorized, future service will be upon & comtractual basis, sub-
ject to the will of the District, end In cases of disagreement
final settlement will probably be dependent uwpon court action;
thet the interests of the District sre now snd will be to acquire
all water possible for use uwpon the lands within 13s boundaries,
which will result in the loss to the consumers of the surplus
waters and the waters of the Xaweab River during pexriods of low
slow, &5 well a5 the loss of the waters formerly spilled into Yo-
kol Creek, oll of which rights and adventages heretofore enjoyed
are of grest velue and o necessity to the consumers. It is fur—
ther slleged thet this transfer will plunge the consumers into
the bitter snd costly litigetion which bas been in progress be-
tween the District and the Xaweah Delts water users for ten

years last past and is still in progress and may involve the
consugers in fMuture interruption and interference of sexvics

and serious loss and dsmage through acts of violence seversl of
which it is alleged have slresdy occurred.

This protest further sets out that the District has
been anjoined by superior court order from diverting sny water
whatsoever f£rom the Xaweah River, which includes the waters of
tho Poothill Ditch Compsuny, sud therefore at this time would bte
unsable to operate this system end deliver water to the consumers

except in violation of law. Wherefore the Commission is request~
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ed to deny this sgpplication at least until such time as the
Iindsay-Strathmore Irrigation District has f£inally established
its rights to divert water from the Xaweah River.

Drotest was also filed by U. D. Switzer as Receiver of
the Watchumns Weter Company and twenty other protestants inclu-~
ding Mulare Irrigetion District, and certsin ditch compenies,

private individuals and corporations diverting water from sxd/or

claodming certain rights in or dependent upon the stream flow of
the Kaweah River. In addition to certain watters also set forth
in the above protest Liled by the Foothill Ditch Company water
users, these protestants allege that the proposed sale of thias
utdility wonld de contrary % tae interest of the protestants;
that the purchase of the Toothill Ditch by the ILindsay-Strathe-
more Ixrigation District will be ultra vires and not within the
powers of an irrigetion district; that any diversion of water
by the District into the Toothill Ditech from the Xaweah River
will be illegal and in contempt of the Jjudgments and the orders
of the Superior Court of the County of Tulare; that any attempt-
ed diversion by the District-will tend to bring sbout intermin-
adle cornfusion and litigation over the administration and Qis-
tribution of water from the Xawoah River and 1ts lower branch-
es; that the claimed rights of the District axe in confiict and
opposition to the adjudicated rights of the Foothill Ditch Com~
pany and its consumers and will tend to bring about sirife and
dissension over the edministration of the Foothill Diteh Lf con-
trolled or operated by the District. These protestants set
forth certain facts taken from the Findings of Fact of the Su-
perior Court of the County of Tulare in an action entitled

Tulare Irrigatiop District et al., pleintiffs, vs. Lindsap-

Strathmére Irrigation District, wherein it is adjudged and de-

creed that the District has not acquired any weter rights as
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against the plaintiffs snd intervenors therein, certain of which
are also protestants in this proceeding, and that the District
is not antitled to pump oOr divert sny water ZLrom the Xaweah Riv=
er or‘any of its branches, or from the Rancko de Xaweah, except
for ripariasn uses upon its riparian lsunds of the Rancho de Xa-
weak, subject to the prior rights of each plaintiff to said ac=
tion.

It is further slleged that although the District has
been enjoined by temporary restraining order issued by the Su~
perior Court of Tulare County from diverting eny waters whatso-
ever from the Xewesh River through and by means of the Foothill
Ditek, neverthcless the District now desires to convey through
this ditech waters the only right to which it holds as lessee
o2 gtock owned by one E. R. Euebert in the Watchumna Water Com=
pany and other mutual ditch companies, which it is alleged in
offect is contrary to the srticles of incorporation of the
Tutchume Water Company and in violation of the rights of the
stockholders 0f said ditch companies and is now and will be re-
sisted by them to the full extent of the law. Protestantis
therefore yray that this applicaetion ve denied.

Wallace Ranch Weter Coapany, & corporation, slso fil-
ed & protest alleging thst 1t is tho owner of and hss the right
to divert taree cubic feet of water wvor second from the Xaweah
River, and slso kas a right o have this water conveyed free of
cherge througis the Foothill Diteh to certain leands served by
protestent, wpon whick lands sald water has heen put to benefi-
¢ial use for more than twenty yeers last past; that by reason
of the litigation between the District and the owners of the
ditches taking water froxz the Xaweash River, any attempt on the
part of the District to conduct water through the Foothill
Ditek will involve Protestuntts rights and xzeke it a party to

the itigation and WLLlL Intorxrfere with and prevent salid pro-




tostant Wallsce Ranch Water Company from furnishing the amomnt
of water whizh the lands 1t serves are entitled 1o; that the
Digtrict’s interest will be to delivexr water to its own lands,
rether than to protestant; and that in case the District is pexr-
witted to divert Wutchumns water through the Foothlill Ditceh,
said District will clalm = prior x»ight to said water by reason
of the priority of said Wutchumna's water rights and the pro-
testant would thereby be. deprived of the water which 1t has here-
tofore recelived during the period of low flow of the Zaweah Riv-
er. The Commission therefore is asked to deny this aypplication.

Public hearings in this proceeding were held before
BExsminer Satterwhite st Visalie, after all interested parties
had veen duly notified snd given an opporiunity 1o uppear and
be heard.

The Foothill Ditck Compeny was incorporated April 23,
1914, by the Merryman Fruit ILend and Iumber Compsny, both con-
cerns being controlled by R. C. derryman. Through authoxrity of
this Coxmission issued in its Decision No. 2308, dated April
20, 1915 (6 C.R.C. 678), the above Ditch Company acquired that
certain ditch system kﬁown &3 the 2ogue, Wallsce and Crocker
Diteh from Rosa S. Spsulding, who prior to this time had Opexrw—
sted the property as sn individusl delivering water ¢ wvarious
consumers under contracts. This ditch hes an ad judicated right
t0 9 cublc feet of water per second of the waters of the Kawe-
ah River diverted at s point called Terminus Beach, near EXe~
ter in Tulare County, and supplies the water by gravity to con=-
supers for agriculturel, snd to & limited extent for domestic,
purposes. This water right is claimed t0 be second only to the
prior right of the Wutchumne Water Compeny to divert the first
63.4 cubic feot of water ver second from the river. In addition

to thigs the Poothill Ditch Company has the adjudicated right 0
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tsxo certain amounts of surplus water when the river reaches
certein esteblished stages. Six of the above nine second feet
is diverted for the Foothill Ditch comswumers, the other three
peing an independent water right belonging 1o the Wallace Ranch
Fater Compsny, & mutusl concern, which under sgreement is di-
verted by the utility snd conveyed through its ditch where it
15 delivered to +the mutusl company for use upon the lands of
{ts stockholders. It is claimed that this three second feet of
water, together with certain surplus wabers, has boen dlverted
through the Foothill DIiteh and put o beneficial use upon the
lands of the above stockholders for more than twenily yesrs last
past.

Rates were established on this system upon spplica-
+ion of the Foothill Ditch Company in Decision No. 2399, dated
ipril 20, 1915 (6 C.R.C. 680), sné again in Decision Fo. 9759,
decided Yovember 17, 1921 (20 C.R.C. 835), at which time the
estimated originasl cost of the proPertieé was shown by the evi-
dence to bo spproximately $68,500. In Decision Fo. 3763, de-
cided October 4, 1916 (1l C.R.C. 542), this Commission autaor-
1708 the T0Othill Ditch Company to sell to the Lindsay-Sirath-
more Irrigation District the lower section of its present can-
8l and right of way for a consideration which smong other things
was sufficient to emable the company to replace the section of
censl sold with o concrete pipe line by means of which service
wee continumed to its consumers. A more detalled description of
this water cSystem, its history snd methods of operation, may
be found in the above decisions.

Aecording to the evidence the Lindsay-Strathmore Ir-
vigation District includes a totel ares of 15,262 acres, of
which last irrigstion season 9,692 acres were planted to clirus
trees principslly but included some vines ond othaer crops &s

well. The present water supply has been obtained since 1918
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by pumping from certein lands which have been ascquired by the
District in the Rawcho de Xaweah. Tae asmount of water secured
from this source is clalmed by the representatives of the Dis-

rict 10 be insufficlent for the needs of the lands alresdy un=~
der irrigation within its boundsries and wholly insdequate to
permit extension ¢ proper service to its remaeining irrigsble
lands.

The mejority ¢f individuals, ditch compenies end cor-
vorations appropriating water from the Keweah River and general-
17 referred to a5 the Xaweah Delta water users, have contended
that by reason of the location of the District’s well fNMeld in
the Roncho de Xawesh, which is riparian to the gsbove stream, the
exiraction therelrom ol the large gquantitles of water by the Dis-
trict has seriously reduced the volume snd flow of water in the
river and depleted the available underground waters, and has
seriously interfered with their rights heretofore enjoyed, to the
great damage of thelr vpromerties. This controversy,.ag well as
others arising out of efforts on the purt of the Distriet to se-
cure rights t0 appropriste water from the Xaweah River, has re-
sulted in very bitter and extensive litigation. In sn action
recently brought by the Tulare Irrigsation District jointly with
Sixteen ditch companies and certsin other Delta water users, the
Superior Court of Tulare County granted an injunction permanent-
1y enjoining the Lindsay-Strathmore Irrigation District from
puzping any =zore wator Lrom the Rancho de Xawesh. However, by
agroement tais Injunction was suspended pending appeal +therein
t0 the Supreme Court ¢f this state.

In oxder %o vrovide & water suoply for ite lands in
case the above Judgment is susteined, the District has caused
to be purchased for and in its bekalf certain shares of capl tal
stock Iin some seventeen, more or less, xmutuel water companies

diverting water at various places from the Kaweeh River and th
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St. Johns R ver and their tributaries. The St. Johns is a

branch of snd reglly & part of the Xesweah River. Although in

most instences the shares of stock represent but a minority in-
terest in the sbove mutusl compenies, it is the plan ol the Dig-
trict to change the points of diversion of so much of the water
as it mey be eatitled to by resson of the above stock, and to
combine sll such diversions at the intake of the Foothill Ditel,
by means of which water mey be conveyed by gravity to its own
lands through its low level canal. This canal was at one time
a continuation of the present Foothill Ditch and is the section
formerly acquired from the 00thill Diteh Compsny.

o this end an sgreement was entered into by and be-
tween the Foothill Ditch Company and the District, wnder date
of Jamuary 20, 1926, whereln the company agreed o convey to
the District its uwtility properties, rights and interesis for
o consideration of 375,000, payable in sanuel instellments o2
85,000 up to the first day of January, 1929, at which tinme the
unpaid balance of 360,000 is due and payable. The agreexent
provides, among other things, thet the District will defend and
pey for the costs of any and all actioné brought agsinst the
Doothill Diteh Company by reason of the diversion of any water
£rom the Xaweah River tarough the »oothill cansl, and 2lso that
in case the District is vermsnently en joined by any conrt of
competent Jurisdiction from diverting water through the Foote-
hi1l Diteh or in cese ite electors or directors fail to author- ‘
ize or provide the funds for the instellments, then said Dis-
trict will not be required to complete the transaction and the
property will thereupon revert 0 the compeny. Tais agreement
also makes rather indefinite snd uncertsin provisions fox tke
District to continue the supply of water o the Toothill Diteh
Cozpeny's consumers, setting forth that the District upon tak-

ing control and possession of the diteh will thereafter admin-
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ister the same zubject to the rights of the presgent consumers
and those partics exntitled to 2lowage rigats Therein.

It is clear from the evidence that while the Foothill
Diten Company ag & corporation holds the rights by appropriatioxn
o divert certain quantities of weter from the Kaweah River, de-
pending upon the stage of the river and the rigats of other ap-
propriators, yet upon diversion the title to such waters lieg in
sve weber users themselves. Tais situation was brought abdbout
through the sale to lend owners located along the diten, by-fhe
predecessors in interest of The present company, of water rights
in the waters appropriated upon the basis of one miner's inch
of water to each four, and in come cages, five acres. This
compeny therefore does net own the water after diversiom but
sets mather Iin the capacity of o coumor carrier of walers for
vartics who have vested Interosts therein.

The pleadings alrcady set out above in considerable-
detall show quite clearly the main grounds of prolest and the
principal contentlions advanced by the various conflicting ine
terests appearing in this case. The protests entered Dy those
parties other vhan the actual users of the water delivered by
Lthe TFoothill Ditch Company indicate collateral interests only
and are directed mainly to the possibility of future interfer=
enee with their water rights and other interests, to the possi-
ble disrupting of the present sysien of river administration
and to the possibility of extensive water »ight litigation
chould “he trensfer of tais utility property be granted.

mhe chief concern of the water users themselves lies
In the possibvle loss of the adventages which they have enjoyed
neretofore in obitaining excess and surplus waters by meacon of
the ztrategic location of the headworks of the Foothill Ditch,
which with ome minmor exception is located Lfurther upstream han
any other &itch diverting water from the Xaweah River. 4z pre=-

viously ctated, the Wutchumna Water Company has & prior right
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fo &ivert the fiwat 63.4 zecond feet of watexr from the Kaweah
River. However, as this company cax make Little if any practi-
cal uze oL the water when the ctage of the river falls as low
as 8ix zecond feet at its diversion, it has permitted the Foot-
2ill Ditca Company Lo use this water at such times. This prace
tice in the pastv nas assured the Foothill Diteh Company users
2 normal supply of water at a time whenhit was most neelded. The
wsers fear that this friendly relationshiy with the Wutchwmna
waler Company Lz likely ©o be termirated if the District oper=-
ates the diteh, az thic company undoubtedly will Join with the
other ditch companies on the xriver In maintaining their rights
egainst the District, with the result that the water users will
Ye deprived of a water supply which they have heretofore enjoy-
ed. The water users alse claim that under the Jurlsdiction of
the Raillrozad Commission thelr present service is assured at rease
oradle raves without dizcrimination, while undexr control of the
District their ratec will fmmedlately be Increased and in cases
of disputes or disagreements the water users will have no rew-
cdy other tham recourse Yo the courts, with its attending delays
cnd heavy expense.

For the past ten years there has been almost contine

wous litigation over water rights and the wse of waler by the

. District. The record shows that some time prior to the submis-—

.

sion of this proceeding an action was drought in the Superior
Couxt of Tulare County by certain water users and other interests
seeking %o enjoin the District from diverting any witer from the
Xaweek River through the Foothill Ditch. From the documentary

and other evidence presexnted in this case 1t 1s clear that tue

right 0f Lindsay-Stratnmore Irrigation District to divert or use
any of the water from the Kaweah River or the St. Johns River or
eny of their branches or tributaries, elther through or by meané

of the Foothill Ditek or any other diteh, is the subject of
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litigation now nenlding Iin the courts. It anppears therefore

that It would noet be in keeping with public policy and not to
whe best Interests of the present consumers of the Toothill
Diteh Company and the pudlic generally to authorize the transe
fer of this utility to interests wholly beyond the Jurisdic-
tion and control of the Commission when such Interests have
shovm ¢ preseat unquestioned ab®hility to use the existing ditehr
system and facilities for tae corveyance of waver to the lands
situate within the boumdaries o2 the irrigation district. It
follows that thiz applicatiorn should be dismissed without preju-

dice to eithner of the applicants hereln.

Footnill Ditck Company, & corporation exngaged in thc
pedblic utility businecss of delivering water for irrigation pure
poses to certaln water userc located in the vicinity of the Towm
of Zxeter, in Tulare Couwnty, having made application %o transe
fer its properties, rights and interests to Lin&s&y-Strathm&re
Irrigation District, which joins in sald application; public
neerings having been held thereon; ithe metter haviﬁg boen Sube
nitted, and the Commission being now fully informed and advised,

IT IS ZRERERY ORDERZED that the above exntitled aprlica=
tion Be and it is neredy dismizsed without prejullce.

Dated at San Francisco, Califoraia, this é & day

of ALpril, 1927.

il f § f.\.)." \ i. Z! !gig,i———"
gommzssloners. '
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