Declsion No. 18N2929

RATIROLD CGIISSION

v e

e

Colifornic Transit Compaxy, -
& corporation,
Complainont,

VS

Southern Tucific Compliny,
o corvoration,

P I T SRV G L A

Defendont.

Se Begby, for Complulnunt.
Tobbs and F.W. Xielke, fox Defendant.
Geary, Rate Depertment, for. the Commigsion.

mrE CONZISSION:
ORINIQE

mather initicbed upon complaint of the Califiornia
mransit Compony acking vhot the Southern Tucilfic Company be direccted
Lo meke reporation to it om tecount of cortain clleged excessive cnd
diseriminatory charges for the tronsportation of its cubomevile stoges
Betwoen Sex Froxcisco and Ouklind Plex ox defendoent'ts vehiculaoxr ferry
wnder certain nomed toriffls, togetaer with interest‘from December 15,
1925, and further praying thot defenfont be required o adjust te
tariffs for scid carrisge the Doture. Svecifically; defendant i
charsed with hoving improperly roted compleinonttc cutomobile ctoges
cnd busses oS "trucks™ undexr 1S seid torifls, rather than asmauto-
moblles.® The"reasondbleness per se of the rates charged or the fares
of pascchgers twoanzported in the stiges are not invelved.
Pefendont £iled w petition Yo Glsmiss thie complaint on
jurisdictionsl grounds, and later Liled ~ wer alleging that this
ommission pocsessces no Jurisdiction over she transporfation services

covered by this complalnt, cad further bhat the service pexrforaed by
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defendont for complainont in trancyoriing ivs cutomobllie stages be-
tween soid points are not covered by vhe toriffs mentiomed inm said
compleoint. Turther cnswering the comploind, defencant clleges thot
it has collected charges for the tronsportation of complalnant's
stages while engaged in the operation of complalnant's common corrien
service in the sum of $1.40 for each cuto stage so ransported, this
Yeing the rate &z provided in defendant's toriffs for mtruclksy plus
a suz, prior to December 16, 1925, of eight cents Lox the driver omé
each passenger so tronsported, and since December 16, 1925, the sum
of five cents for the driver end each such passenger. It denies that
the lawful or cuthorized toriff rote or charge per vehicle for the
transportation of complaincnt's outo siiges while engoged in complein-
cnt's common carrier service is the sum mentioned in said complaint,
and finally olleges that the amount of such charges is o matter for
crrongement, understending or contract between the complainant cnd
defendont and is not o matier subject to the Jurisdiction of this
Commiscion.

4 stipwlotion was £iled presenting the salient ond agreed

the tronspordation here involved. This stipulation dis-
closes thot duxing all of the times mentioned in the complaint, de-
fendont nas operated o common carrier ferry between Sex Francisco znd
Oaklend Pler Tfor the transportation of vehicles ané their drivers
together with the passengers or properdy transported therein; that
during seid time defendont has meintelned ceriain published toriff
»ates ond regulations governing suck cronsportation, which tariffs are
designated ag "Southern Pacific tocal Freight Tariff No. 380-X, C.R.C.
Wo. 2612," and "Local Passenger Teriff 3=No. L, C.R.C. No. 2979nm,
both effeétive July 1, 1921, together with revisions thereof mnd"
supplements thereto; TSouthern pacific Compony Local Passenger Tariff

A=No. 1, CeR.C. NoO. 3969", effective August 26, 1930,'together with
the revisions therewlth ond supplements thereto, and "Souvtherm Pacific
19 A=No. 2, C.R.C. NO. 4176, effective

Compary Locel Passenger Iax
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Jonuory 25, 1926. It is further sitipulated thet, during said time,
defendent hes accepted ond transported indiscriminately on said
vehiculey Terries between San Francisco cnd Oakland Pier, all auto-

mobiles, toxi-cabs sond rent cars applylng to defendant for transport-

a¥iom between San Frencisco and Qailand, regerdless of whether such

vahicles were opercted Tfor private or public wuze, Or WS » ComMMOR
cerpier, or were being operated for compensation, or otherwise, charsg-
ing thevefor the same rote or cherge fixed by sald published teriff
of defendont for the transportction of "automobiles™ on sai& ferries,
and olso oll motor vehicle stoges or buéses and sigﬁtseeing brases,
ineluding compleinent's stoges cnd busses, that applied for such trans-
nortation, regardless of waetoer such vehicles were being used for
public or private purpoeses, or &g common corriers, ond regordless of
whether or not the same were then tronsporting passexngers for ¢om-
pensation, or otherwise, cheraing therefor the same rate or charge

fixed in soid published teriff for the transportation of auto

. The stipuletion further shows that no express contract or

ag:eemeﬁt, a5 Gistinguished from the general implied contract of
carriage, hos existed between comploinent axd defendant covering sald

transporvasion, ond that cefendant has not ot any time refused to

tronsport complalnant's vehicles upon the ground that they are beirng

uced in tae dusiness of trousporting persons or property as o4 common
carrier.

ifter the first hearing in this matter, voluminous briefs
were filed by the parties upon the gquestion of Jurisdiction raised
1n defendent's Wotion to Dismiss. The position of defendant on thet
1otion, o8 restated in its Reply Brief on the merits filed with the
Commission March 25, 1927 was "based whelly upon the proposition that
gefendant is not o commdn carrier insofar as regarés complainont's
stages waile employed dy comﬁlainant in its common carrier sexrvice
end thet, therefore, the tariff does not apply to those stages, but
tnot the charges are & master of private contract between the come

145
-3-




plainont and defendont end not sudbjeet to regulation by this CommissionJ
mhe seme brief declares firther that Defendant's Metion "was based

toon the sole ground that defendant could not be made a common carrier
with respect Yo transportation of complainantts stages walle in common
carrier service.m

™is otion to Dismiss was denied by the Commission upon

ne ground thab, irrespective of whether compleinuni's stoges were
being used in the common carriuge of persoms or proyérty 2t the time
of their tronsportation upon defendant's ferry, defendant has never
refuged %0 receive ond transport such stages and has by its acts
dedicated its ferry service to the transportation of such auto busses
or stazges and their passengers and suek yroperty o8 is carried there=
on. e shall not discuss this matter of length, it being our opinion
=het the determination so made upon said otion to Dicsmiss was propeT,
and what defendant is in no position %o contend, at this time, that

it is not transporting the stoges ond cuto busses of complainant in
its general business of common carriege DY vehicular ferry upon the
Bey of Sam Frencisco. Ve are further of the opinion thdt the. decision
of tne TUuited States Supreme Court in une so=called "Express casesﬁ,
il7 T.S. 1, 29 L. 2d., 791 has no appiication to the-situation heréin
presented.

Tpon the denial of thils lotion to Dicmise, nearing was hod
upon the merits of tne issue nerein raised, ond briefs dealing with
tne menits of %he case were filed by the pariies, the sole gquestion
vefore thic Commiscion ot this time being whether the defendant
essessed aad charged for the transportailon of complainonits auto
steges ond busses upon the vernicular ferry obove mentioned; rates In
accord with its legally published teriff. Mo specific rate covering
auto stages or auto busses is nemed in btoriffs om file with this

Commicsion, it appesring that tae teriffs above mentioned provide only

for o certain rate to bde ascessed for the transportation of "aulo-

gsessed for mtrucks" according to

mobiles!, cnd other rates $0 be LS3ES
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venicles.
+o Tirucke"

-

welghlng 4000 poundn or over, the dr‘vc*

il eLcih nhezenger.
The sole cuestion now ot issue is, therefore, whether de-
corrcetly rated the wuto steges wnd busses of complainint by
s "trueks” instead of "uutomobiles™. There iz no provizion
Droviiing snat articles cannos be rated Yy cnelogy,
g correct in its roting of soid vehicles, this
ve denied. If, on the other htad, these venicles should
nove been roted o3 "wutomoblle"”, reporation should be directed to be
amount of oll cherses collected froz comploinont in ex-
rates apolicable to "automobiles™, and defendant should
hencefortn l rges for the transpori-
Qi 3 o8 M i M opather than as Ttruckst, uwntil
ave filed aond puﬁlished Yariffs specifically épplicaﬁle to
utomohile stages or bhusses
Tt.eppears to us taot the guestion involved 1s & simple ore,
to wit: whether or nob, from o trancportation standpoint, the vehicles
nere in guestion cre more similaor in character do Torucks™ than to
maubomobiles". In the cbgence of specilic uvaxrlff ﬁrovisiéns covering
articles trensported, it is nccesscry in determining the roate appiic-
able %o coasider the transportation charccteristics of the verticular

articlie in quesvion. 2 in the case of Chosze Comnonles v. Director

General, 81 I.C.C. 207, the Inversgtate Commerce Commission declared:

Vhe cherccter of an article from o tramsportation
T end not tne use of which porties moy contract
+he.t it snall be put, that determines tae rate or rating

appliccble.”
wmdle it is tree thot the tariffs above mentloned do mot
rote the vehlcles waich they purvort to cover according to length or

width, ond while it is true thot tie only roting made is as between

montomobiles” on the one hond ond "trucksT oxn the other, a segregation




node y tronsportotion of trwcks which nrovides thut trucks
11 ve wssesced ot o certuin rote and trucks over
nall ve cszesced ot cnother wnd higher rave. |
he evidence chows thut comploinunt's wutomoblle stoges o
here in cuestion ore used by compioinant in rendering its
common carvicr. These 3T4gCS Or LUSSEs have o pasgsenger
vehicle body built on & chcssis closely resembling o druck chassis ond
€ ~eet, 5% inches long, 8 feet, 6 imches wide, weligh on on aver-
.£e 9300 pounds, und have & phssenger carrylng capaclty of appyroxi-~
motely 26 to 28 pacsengers. The evidence also shows that the averoge
Tenzta ond widsa of 10 representative melkes of automoblles was 12
ceet, 8 iaches, wnd 5 feet, 6 inches, respectively, and of 38 repre-
sentative makes of outomobile %rucks, 21 feet, 10 lnches wnd 6 feed,
In +this resvect 1t zppe
closer relationship tvo the tron
cutomobile truck thon to wn automoblile
o1l of the conditions of the tronsportotion
nere in guestion, %t therefore seems evident te us thct, from & trans-
portetion standpoint, the venicies mentioned in thisz complaint are
more properly to be roted under the heading of "trucks" thon under
tnat of "outomobiles.” Moreover, thls has been the prévailing proctice,
extending over o long period of yeurs, end the evidence in thizs case
shows *act, inm o1l other instunces of vehicular ferry service on the
Day of San Fronclisco waere specific rates are not filed by corxiers
<or the tronsportationm of Mauto busges" or tauto stagest™ the custom
of the szeveral carriers has been to agply the truck raté rather than
the "sutomodile" rote to such suto busses oOr LLLLES
mhiz case is in many respects similoxr to the recent cLse

before this Commission entitled Gilmore 0il Co. V. AeTodk S.7F. Ry. CoO.,

et al., in which in our decision XNo. 17694, we determined that certain

"yefinery tops" tramsporied for thal complainent had, under generdl

nortation'practice, long been tronsported at rates oppiving wo
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mgas oil", which esvoblished praciice Justified, in our opinion, the
oir ass;Mption that the term "gas oil™ was and is meant to ve de-
eriptive of such "rellnery vops”. In“the present case it appears ot
for = ruaber of yeérs iv nos veen the practice of trans porbtotion com=-
pexics by vehiculor fexry nov publishing commoGity rotes for azuto
stoges or busces to charge for thelr corricge the truck rather than
the sutomobile raite, cnd we believe that the evidence hereln Giscloses
such praciice to be Jusvified, in that such outo busses wnd stages |
are more nexrdy cimilo S from & tronspordetion stond-
»oint, o trucks thun tney are to cutomobiles. We are not
by whe crgument that vhe purpose Ior which the zuto
are used, L.2., to transport »dassengers rother thon
. déterminution from us thot, from o tronsportation
must be roted under this tariff as "automodiles.”
me do nov wish to be understood &S holding thet ordinoex
touring curs, sedung, or tae like, woich are being usel to sray nsyport
for commensation cre 4o be xuved o8 nhruckst, wnd we believe
once file wilha this"Commiséion proper torifls
specifictlly covering the VAXioud types of auto busses
nich i3 corries upon LT vens pi ieg, Ln order

the proper rating

of suck vehicles.

hoving been mode ¥y Californis Transit Combany,
cocinst Southern Pocific Company, & corporation, ceking

u‘bu

o5 whove ouslined; necrings having beexn had; oriefl

naving beenm filed; the Commizsion now being fully informed in the




wppearing thot the oroper seriflf

¢ hereiucbove mentioned,

carslag
TTREDY ORDIERSD that the comploint herein be and the
/&=

Froaciseo, Colllornic this 1A




