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Decigion No. , gﬂf '{ ‘(_—:

BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIMA.

In the Matter of the fLpplication

of NOZL NEGLEY for the countinmuance

0of a private crossing ovexr the Application No. 13466.
right of way of the Tidewater &

Soutlerz Railway.

Noel Xegley, in propris persona.
George Scruggs, foxr Tidewater Southern Railway
Company.

BY TEE COMMISSION:
OPINION

Tris is an application Liled by Noel Neogley, under
Section 4854 of <he Civil Code, for a private crossing over the

modr line track of Tidewater Sounthern Railway Company to serve
his property near the town of Escalom, San Joaquin County; Cali~-
fornia. .

A public bhearing was held in the matter at Escalon on

April 14, 1927 before Examiner Gannone

The railroad involved end an adjacent parallel county
higﬁway run due oost =nd west in the vicinity of Escalon along the
south lize of Towaskhip 1, Range 8 East, M.D.B. and X, the alghway
being on the morth side of the tracke Noel Negley is the owner
of farm property, located to the west of the towx, which is di-
vided by the County Highway and railroad right of way, one 20
acre field of ails holding being located south of the right . of

way of the railroad.
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It appears that prioxr to 1922 the main countiy rozd
which is kzowz as the French Camp Highway, was located about 1500
feet south of the railroud. During this year the existing new
road was constructed and paved along the north side of the rail-
road right of way, the old road, however, remaining opez to some
local travel.

Mre Negley's bhouse and farm dulldings and the greater
part of hiz ferm at Escalon lie xnoxth of the Tidewanter Southerz
Rallway track and prior to the construction of the new road Just
referred 10 it was necessary for him, in eatering or emerging
fron this portion of his farm, onto the main county highaway as
it then existed, or in passing from his main holdings to the 20
acre field located south of the railroad, to cross the track at
one or the other of two private crossings which were provided
for in the railroad right of way deed. Onme of these crossings
is opprosite the northerly end of California Avenue, a delicated
but little traveled county road along the easterly side of Neg-
ley's 20 acre field, and the othexr opyocite another dedicated road
own as Ixwin Avenue, 360 feet east of Califormim Avenue. The
constructibn of the rew road made wanecessary the further wse of
this lotter crossing as 2 weans of ingress o znd egress Lrem his
house property, but the other crossing opposite California Ave-

nue is still used by him in paszsing between the separated por-

vions of his farme

In connection with his farcing operations, on the de-

tached 20 zere parecl, whica is for the greater part planted to 2l-
fallfz ond has & small vineyurd in the sowthern portion, it iz neces~
sary for Ur. Negley to cross the rallroud track. This he has ze-
complished, as before stated, dy means of the pyrivate crossing
opposite California Jwvenue, «nd he has also been uccustomed 1o
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wse a makesaift crossing located adbout 878 feet west of Cali-
fornia Avenue ¢onnecting the western side of the 20 acre field
with the main cownty rond.

It is this latter cxrossing which is ix dispute in the
present proceeding, applicart contending that it was constructed
by the railrcad upon his application for a farm crossing and the
redilxoad maintaining that while this point 1s used dy M. Negley
in entering his field, the so-celled crossing was oxrigimally coz-
structed for the purpose of providing a place to set off hand and
pPush cars. .

In 1924 Mr. Negley took up with the Tidewater Southern
Rellway Company the matter of having a fence comstructed along
the north side of his twenty zcre parcel in oxder to separate it
from the railroad and the highway, and two years later, in Novem=
bexr 1926, after he had informally appealed to the Commission, it
appears that the railroad company agreed to construct the desir—
ed fence and assembled the material at Escalon for that purpose.
Lr. Negley then requested the railroad company to provide a gate
in tais fence opposite the disputed crossing. This the Tidewater
Southern Railway Company refused to do azd on January 12, 1927,
Lr. Negley made formal application for the continuance of this
private crossing under Section 4854 of the Civil Codes

It is claimed by lr. Negley that, tecause of two ditches
extending north wnd south across the greater part of the f£iold oxd
because of some low grownd adjacent to the railroad track which is

recuently Zlooded, he caunot reach all parts of this tweniy acre
field from the one existing private crossing over the railroad con=-

recting with Californis ivenue ot the easterly side of the prop-

erty, and that a crossing near his westerly line is also reguired.

It is admitted, however, that 2 dridge, or bridges, could de con-
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structed across the ditches ut a nominal expenditure, of prod-
ably not over $35.00, which would enable him %o reach the west-
erly portion of his propexrty.

It appcars that previous to the construction of the

new county road he aid not use the crossing waich is the subject
o the present application although at that time the railrocad

alone separated the two parts of Mr. Fegley's farxm, and it would
appear that if applicant's property was supplied with sufficient

private crossings 1o meet his needs at that time no additional
crossing is now necessary sinco the relocation of the main county
>oad aas maetexially dimproved the accessibility of his propexrty
although it may be that the crossings are not xow in the proper

location. _
Section 4854 of the Civil Code provides thai “he own-

er of land alorg any railroad shall have the right to such farm
or private crossing as may be reasonably necessary or conveni-

ent for ingress to or egress from such lands, and that the Rail-
road Commission shall hove authority to dotermine the necessity

for such crossing arnd the place, maxrer nd conditions uxder
which such crossing shall be coastructed. We do not believe it
i3 the intent of this section that such owner should be eatitled
t0 a private crossing at eack cnd every point where he may Lind
it conveniont to cross the tracks. ZEvery crossing, whether pud-
Llic or private, is o source of hazard not oxnly to the persons
using the crossing, but also to the public using the transporta-

tion facilities provided by the railroad.

There iz also o possibillity that crossings of this

rature might become public through use and mony times such cross-
ings arc not siftuated at points where they dest serve the public

need. In the instant case the vroperty to the south of the rall—-
road has beem subdivided into towa lots wnd several houses have
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beexn exected walch are conveniently reached by Irwin Avenwe and
less directly by Califormia Averuwe, The crossings opposité these
roads, which were originally installed as private crogssings, now
coxzect the subdivision with the pew county road, axnd are used
by the public at the present time, although the more westerly of
the wwo croscings, what opposite Californis Avezue, is spparent-
1y used almost exclusively by Mr. Negley. It is clear £xrom the
record irx this proceecding that, since the public had no occasion
%0 use these crossings p»rioxr to the openiﬁg of the new road, they
axre ot now public crossings and the railroad should at oxnce take
steps to insure that they Qo not become so unless Lormally author-
ized by this Commission.

The zpplication will be denied.

QRDER

Noel Negley having mede application to the Commission
for permission to malntain a yrivate crossing at grade over the
toack of Tldewater Southerm Ruilway Compeny at a point 878 feet
west of ocx existing private crossing, opposite Califormim Avenue,
in the vicinity of Escalon, County of San Joagquin, 2 pubiic hear-
ing having been held, the Commission deing apprised of the Lacts,
the natter being under submissioz and ready for decision,

IT IS EEREBY ORDZIRED that permissiorn 4o construct said
privete créssing’reqpested in the abdove entitled proceeding “e and

i% I3 heredy denied.
ted at S Francisco, Califormia, ikis 4»2/ aay

of @/zm&, 1927.
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