Decision No. / Xer ¢/

3EFCRE THE RAIIROLAD COLAISSICN OF THE STLIR OF CATLIFCRNIA.

Iz the Matter of the Application of

: . EDTARD B. COLIINGE

for certificate. of public convenience

and necessity to operate an Moxn .
Jemand™ motor freight service, restrict- Application No.l2615.
ed 0 certain commodities, within \ _
Californiz, Paso Robles, Fresno and

South.

Wexrren E. Libby, and Harry XN. Blair, for the

. applicant; . .

Herbert W. Kidd, for Motor Iransit Co.;

I. . Fletcher, for Motor Service Express:

L. C. Zimmerman, for Southern Pacific Co.;

Philip Jacobson, for Ios Angeles and Wegt Side
Iransportation.fo., Ios Angeleés ani Bekersfield
Fast rreight, Ios Angeles and Santa Berbare
Motor -Express,-Coast Truck ILine, Rex Transfer,
Keystone Express, City Transfer & Storage Co.
of Iong Beack, W. & S. Truck Iine, and Ios
Angeles & San Pedre Transportation Co. .

BY TEE COMMISSION:

OPINION.

Lpplicant herein, operating under the fictitious name
of Progressive Trausportation Company, seeks a certificate of
puhiic oonvenieﬁce and necessity sathorizing the operation of an
Ton demand" motor freight service for the transportation of
;ertain “héawy" commodities between Los Angeles and points on
and adaa&ent to seventy different roﬁxes, each with fixed
vermini, and 25 miles from ecach route in either direction.

- Pubdlic hearings herein were conducted by Examiner
Augtin at Los Angeles. ‘ :




Applicent defines the commodities he proposes to

trangport as follows: |

Structural steel; well-borxing outfits; well-
@rilling outfits; electric plants used in the gemeration
of power and in the pumping of water; tools; motors;
engines; steam or gasoline; machinery: materials amd
supplles, including bollers, tanks, brick, lumber, cement,
clay, and commodities necessexy in the development of
oil and water properties amd in the generation of power,
the maintensnce and the operations thereof, imeluding
materials and supplies necessary in the pumping, storage,
regulation, control, ard transportation of oil, water
and power. '

Transportation of the commodities above .is to be
unterteken oxly on call™ and in quantities of 3 tons, oxr more.
4 schelule of roﬁtes am-a. table of distance rates computed
{:.pon toxnage a.pyliod t0 various distances up to and including
600 miles is attached to the spplication.  The retes proposed
are for movements over paved roads only and where a.ny' part of
the movement, or all of it, is over an unpa.ved. road, appliocant
Proposes t¢ charge a rate of 65 cents per tom per hour.

Applicant produced, besides his omn testimony, the
testimony of seven witnesses for whom he has provided transe
portation for many of the commoditlies included in the applicat ion,
for several yeers past. The principal shipper as to volume
and weight is the I.lewellyn‘zron Works, Ios Angeles, which
receives & large quantity of raw mesteriel aml ships structural
steel between I0s Angeles and los Angeles Harbor. The testimony
of Mr. Loretz, traffic manager of the works, disoloses that this
movemen% hag been conducted under private arrangements between
epplicant and the ILlewellyn company, and that these private
arrangements have existed for several years. Another witness
was F. A. Foersterling, assistant traffic mana.gei' for Lssooclated
0il éomiam}, at Tos Angeles, who testified that this cémpa.n;y-

uses many carriers for the transportation and distribution of
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oil-well ¢asing sund machinery and tools, etec., and that applicant
herein bad for several years per:tonﬁed. such sexvice to points
mostly in tke oil fields of the San Joaquin Valley. 4nother
witcess wax F. J. Quackembush, o well driller, whose rigs end
materials have been tramsported by applicent from point to
point in Southern California.
| Qther witnesses representing the same types of business
testified to similar facts. From their testimony, it is
plain that the practice of the 'shippers, where they have & large
volume to be moved to & definite point, is 10 receive bids from
several private trucking companies and select the carrier i’rom
among the bidders. In each instance the movement is a ope-way
movement and begirs and ends with the particular contract. The
testimony of these wiinesses as s whole &d0es not establish any
Lixdity of routes or termini. An exseptior to this is the
movement between Ios Angeles and Ios Angeles Ea.rbor,' which
represents about 50 percent of the business of applicant.
Applicant has been hauling between Ios Angeles Harbor
and Ios Angeles at & rate of $1.50 a ton. The rate proposed in
his ?&:pplicgtion is $2.70 a toﬁ anil higher. | Many of the

witnesses teatiried'they would 20t use applicant’s services at
the rates proposed. There is no showing that 'Ehe.th.irty publio
carriers nowoperating uﬁder valid authoxrity between Ios Angeles
and Los angeles Harbor are not providing adeguate facilities for
all movements.

dxalysis of the whole record presented by applicant as
an affirmetive showing does not disclose operations by .him .

that are contimuous, or evexr frequent, between the same termini,

or over the same routes. Rather, his business is shown to be a.




delivery business wherever the commodities which he is specially
equipped % carry are in demand, usually following structural
contracis, or subterransan explorxation,previously contracted for
by the consignors, axd obtained by competitive bid.&.ing on
partioular movements.

'In view of this showing or the part of appliocant, pro-
testants guestion the jurisdiction of the Commission to gramt the

certificate applied for, contending that the operation bresented

by applicant camnot be distinguished from the operation of Ben
Moore as defined in Decision No. 15818, on Application No.11303,
(27 C.R.C.388), ani that it is beyond the jurisdiction of this
Commission under the decision of the United States Supreme Court |
in Frost & Frost vs. Railroad Commission, 271 U.S. 583;

70 Law Ed. 682. )

i The application itself is predicated upon the decision
oL the Supi-eme Court of the State of Cali.i‘ornia. in the otge of
Frost & Frost vs. Reilroed Commission, (197 Cal. 220;

70 Cal. Dec. 457) wherein it was held thet the regulation of

the business of & private carrier engaged in the business of
transporting property for hire uwpon the pudlic highways between
fixed termini or over & regular route is coguate and germene

to the regulation of business of a common ecarrier inm like trans-
portation. (This deeision, however, waz reversed by the United
| States Sa.pre:?zé Court in the decision cited sbove.) The application
also descridbos épﬁlicaxrt a8 conducting "for a m:.mi)er'o:r years®

an "anywhere for hire motor freight handling business on d.ema.ﬁd'?.

”~ -

In our Judgment the comtentiom of pro teatants under
the recoxd herein must be sustained. The applics.nt has not
operated in the past, nor dces he intend to in the future, &s &
commoOn carrier over any regular route, or between any fixed

texnini; what ke does is to provide equipment, most of it specially
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Zesigned for the transportation of articles of great weight,
to transport property unler particulaxr private contrast to any
point in California. There is no proof that his service for
any purpose regulerly between fixed termini over regular route,
88 a2 common carrier, is needed. The fact that he xnow hauls
commodities between Los sngeles axnd Ios angeles Harbor under
private contract,in iargé gnanmities; ig not a basis Justitying
the cexrtificating of this operation.

4Applicant has sought, by a plan of operation covering
practically every availaeble highway of Califomis south of
Fresno and San Tuis Obispo, to provide operations over regular
routes and between fixed termini. Where he has failed is in
affirmatively proving that public necessity requires his service
over any particular route; that he wowld use all, or most of
the routes proposed, is highly comjectural; that he would use
a small minority of them frequently, appears probeble, dut
thet he would use any one route on the demand of consignors con-
timously, (except as before noted between Los Angeles and Ios
Angeles Harbor) is extremely improbable.  The testimony sube
mitted b& applicanx discloges the operation 6: & radisl contract
carrier and does not support the authority of the Commission to
transform his operations into those of a common carrier as defined

in Section 5 of the Auto Transportation act (Chapter 213, dots of

1917 as emended). For this resscn the applicstion should be
aismissed for lack of Jurisdiction.

ORDER.

-

Bdward B. Collinge having made applioation to the

Railroad Commission for & certifioate of public convenience and

o




necessity to operate auto truck freight service between ILos
Angeles and various points, & public hesring having been held,
the maxter‘having been duly submitted and now being ready
for decision,
IT IS EEREBY ORDERED that the application herein

be and the same hereby is dismissed for lack of jurisdiction.

_ Dated at San Francisco, California, this _ & X
day of  Sefio o ., 1927, |

L)V

Commisslioners.




