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BEFORE TEX IAILROAD COMIISSICON CF THE STATE OF CALIFCRNIA.

In the Matter of the Investigation wpox
the Commission's own motion iznto the
recsonableness.of the rates, charges,
practices, comtracis, rules, regulations,
schedules and conditions of service, or
any of.taem, of

DILION BZACH CCQDRATY,
a coxvoratlion overating a wauer sysvem
in vieinity of Dillon Z2each, llarir
county. «

P et sl e e P Y

A. E. Shaw, for Dillon Bcach Compony.

Dmmet J. Donokue, for T. Edwin {ornett
.Bad Joe DOSS.

william Gowléd, <or aimself and cexrdain
other owners of property in
Dillon Beach.

Je H. Kuser, for Californlia Svate Board
of Zealth.

BY THE COIDISSION:

Mis {is axn investlgation by the Raeilroad Commission
ingtituted upor its owrn motion to irquire into the reasonsbleness
of the rates, charges, yractices, comtracis, rules, reguletions
and conditions of service, ctec., of Dillon 3each lompany, & COr-

oration, engaged anong other things in the operation of o water

ysten supplyling water Zor domestic purposes To consumers resid-

il
ing ixm Dillom 3Besch, in liaria County.

During the lest two years the Commission has recelved
a lexgze mamber of compleints by consumers of this system to
the ¢ffect that during the summer the water suddly was wholly
inadequate to take care of the nccessary houseroll and sanivary
requirements, trat service was frequently interruptel and ernivire-

ly discontirmued for many aouxrs axnd sometimes for severcl days; that
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thae water was generally offexcsive as to oldoxr, tasle and ot times
highly discolored. I% was further complaimed that corvtain con-
suners peid at the rate of five dollars per yoar walle others were
charged ten ond twelve dollars per year Lor The same class of ser-
vice, and that rates had boen arbitrarily increased as 10 some conr-
surers without autnority from the Railroad Commission. wpen these
various matters wore taken up informally the Dillon ZBeach Company
informed the Commiscion that Lt wes not operating as a.public
wBility but only &z & strictly private enterprise and was therefore
ot sudbject to the auwthority and Juristietion of the Rallxoad Coxm-
nission. Tacrcoupoz the Commission, by its order dated ipril 12,
1926, instituted thais procecding to devermine the status of the
operations of this company as vo the conduet of its water systex.
answer wes filed by tke Dillon Zeach Compony wherein it alleged Iz

effect Shat scid company owns axnd coxnltrols certain subdivided

propexty iz llaxin Couxty, coxsisving of o hotel resort and attached

cotieges, arl alzo lots waich the company iz now in the business of
sellixg vo tae public; that 1t operates o woicr systen to swpply
water t0 the sald hotel sxd premises and to the purchasers of lots
in the subdivision but that suck water is delivered under private
contrects and sgreexents with said lot owmers, and that the caild
company has 2t all times refused 0 supply water to any persons
exced’ in pursuance ¢f the contracts and agreoments made by axd
vevween said company aud the 1ot purchasers. It is furtzer alleged
thaet the company is nobt operating tae water systenm as a source of
nrofit and thet tiae compensation for suck service az is rexdered
Ig 3zet out in said contracts and is used solely for tae yuxrpose of
upikeey aad expense of sald water system; tThat the compény has at
2o time deddcated any of ive water supyly ©vo tae use of the gencral
pudblic or any portion thereof and is therelcre opersting its water
in & strictly private capecity, is not a pudlic utility, and

subject to the Jurisfiction of the Commission. The company
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taerelore recguests vhat this procecling be dismissed for lack of

Juris@iction.

Pudblic hearirgs in this matuter were held belfore Ixeminer
austin a2t Dillon Seacn and San Froncisco, aftor due notice thereof
nad been given axd all interested partics afforded ax onportunity
T0 appeer and be heard.

Fron the evidence preseated Ln this matver it appears
that et cozme time prior o 1905 one Jomn W. Keegon subdivided inte
lots o tract of lond comtoining opproximstely 23% seres, and now
knowr as Subdivisions Nos. L and 2, Dillon 2esch. A few Lotz
were sOld from time to time by Keegan, who imstalled a 3/4 inch
pipe line from a spring vo supply water to vhose who required it.

In 1911 2illon Zeach lTompany was incorvorated and accuired from
Leesan the recort and all of the umsold proyerty in tae tract. AT
whe vine thls tronsfer was made there were oxly four nouses bhuilt
uzon the lots s0ld by the former owner. The srticles of incorpors-
vion of Dillon Beach Company were filed ixn the o2fice of the Sec-
retary of Stave on suly 8, 1911, and provide principally for the
overation of notels oand sez beach and pleasure resorts arnd for

ﬁhe corduct of a gexnercl real estate bhusiress. Zxcept as may be
implicd indirectly in comnection witk the specific autaority granted,
notaing iz containeld in these axticles of incorporatioz aunthorizirg
tae conduct of a genoral water btusiress.

Sooxn sfter the purchase oL thls proverty the company
abandoned the water system instelled dy Keegar and acquired addition-
&l springs, built o dam and rescrvolr, &ﬁg wells, installed & pump-
ing plant, and consiructeld a rew distridutior system consisting of
two irch pipe. AT present the walter supply is obtained from three
sprirgs located on 2 kill above the trect and from a dug well about
13 Zfeet deop located in & canyoxr ncar the aotel. Water is
stored from the sprizgs in a reservolir of ebout 250,000 galloms

capacity and alsco Iin two taxles of 3000 and 800Q gallons respectively.




Water is pumped directly into the mains from the wells at times

vihen the gravity supply runs low in the summer. The resort proper—'
“ies comsist of a hotel with thirty-three mmall cottages or cabins
and also & dancing pavilion, a bath house and garage. Theso
propertvies, while owned by Dillon 3Beach Company, have beem opcrated
by other parties for the last ten years under a lesse, vhich among
other things provided therein that water would be furnished by the
compeny to the hotel and its properties for a sum of $20.0Q per

year.

Tee community served is essontially & summer xresort, there
beirg in addition 0 the notel and resort about seveniy privately-
owned cottages occupied for peraaps an average of three months
dvering the cummer. There are not over a dozex permanent consumers
who reside in their homes throughout the entire year. The weter
supply cepable of being develeped at %his particular location is
very limited, wita the result that during weckends and holilays in
the summer the influx of mony aundreds of visitors creates a demand
for water which the system caxnot meet. According to the testimony
the system has cost approximately $10,000 4o fnstall and is entirely
unmevered. The ra%e now chorged by the company iz $10.00 per

year, peyable in advance, for all service rendered To private

cottageﬁ.

AT the oulset of the acaring in tals matter a general
ovjection agoinst the entire proceeding was made by counsel for the
compeny wpon thc grounds thet Dillon Beaca Company is not a public
utility, is not & water company selling water to consumers generally
or otherwise, thel sald company is a private concern engeged in &
strictly private business of operating 2 beach resort and the selling
of certain lots'to which water iz furnished under contract with tae
lot ovzexrs and not otherwise, and that any attempt by the Railrozd
Commicsion t0 declare this szid company to be & public utility and

to assume Jurisz@iction over its water operaztions will amount to the

'4-




confiscation of its property for 2 public use without due process

of the law, in violation of the Stete axnd Federal Comstivutions.

In general the testimony presenteld by consumers is 4o
e effect that thre water supply is entirely izadequate during
tae summer whern most zecessary. VWatler is very frequently not
ovailable t0 droperly fluszh toilets and to provide Lor cookixg
and drinikins, and iz order to consexrve the supply it has freguently
veen necessory for the operator of the system %o shut off all water
and trexn serve in rotation for anr houxr or so one svreet maix at a
time. Tane vestimony of Dr. Xuser, Marin County Jealth O0fficer,

indicates that the water is potable and not conteminated in any
way, althouga he recommended that certair improvements be installed
for the further protection of the syrings agalnst the entry of
rodents and small animals and reptiles.

Thile only a few persons objected to the payment of more
thsn five dollers yer year for water service, the majority of the
consuzmers did not odject Lo the present charge of tem dollars per
coruz provided there was a more adequabte water supply and no
furtacr diserimination ag To0 charges. During the year 1926 the
transmission lize was replaced with new two inch galvanized pipe,
vaich should very materially ircrezse the water availadle, and also
to & concideradble extent eliminate the effeects of the rust which
exisved in the former wornout pipe.

Drior S0 1921 the company gererally cﬁargei 35.00 por
year for service, Subsequernt thereto varicus charges aave heen
made for water sexvice to tae conswmers. Some paid $5.00, others
57450, $10.00 sxd $12.00. ™e policy wes also adopted by the
company oL éhaiging o 3.0Q per year for water where the cottage
we.s not occupied oy the owner or his Tamily Wut rented. Startmng
with {he service £ 926 tae company nas billed all cOnoumcru
$10.00 per year in advence, whether the premises served iz reated
or occupied by the owner. Joxe of the above charges were based
wpon any authority of this Commisslon, nor has the company at say
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time cpplied for zary such authority. In addition to this the
company hes consistently refused to file with the Commission its
rates, rules axnd regulations governing waver service to 1ts con-
sumers based upon its claim thet it is not o pudblic wiilitye.

Qﬁe evidence shows that this compeny has never served
water ©o ahy coxsumers other than those lLocated upor lots within
its subdivided properties. t was also the practice of the com-
very in conmection with the sale of lots to rogquire the prospec-
tive purchaser $0 sign an agreement Lor the salc of The properiy
which sev out therein, among other restrictive clauses coﬁéerning
the use of the properiy, that the company upon demand would furnish
ax adequate supply of water o tae premises for domestic purpoeses
a% suck price ss may be fixed by the company, not oxceeding $12.00
per year. Altnough the restrictive clauses 1x the agreements to
purcazse were wusually set out in the actual deeds 1o the property
delivered by the compeny upon completion of the trausaction, yet
tae esrly decds lefv out this clause concerning the furrishing of
water. In 1916 the agrcement and deed forms were revised and bhotk
definitel& set out ir more detail the clause concernirng tke water.

The evidence irdicates that many of the lot purchasers
¢id 2ot sign the forxm agreements foxr the purchase of the lots and
taat there is novhing contained ixn the decds they received from the
company for thelr lots relating vo the furxishing of water. Nothing
concerning water supply was set out by contract or deed to the few

lovs acquired from Joan W. Keegan prior to the sale of the tract to

thae Dillorn 3Seach Company;

I4 is the comtentioz of this company that all watexr-
furnishea.by it hez been and now is served upon & coniractuzl ovesis,
and, with the possidle exception of the four lot owmers who were
using weter at the time of acouisivion of the proderty by the company,
all lot sales wexe based upor cither written or verbal agroements

To Lurnish water to each 1ot sold upon 2 price to de fixed by tae

conmpany.




A gstudy of the evidence presented in coxmection with
tais case indicates that upon the taking over of this resort and
rcal estatve projeet Dillon Beach Company abanfoxcd the former
mexesnift weter plant snd installed an envirely different and
comnletely new water zystom, axd that it therealter commenced

the delivery of waver with vho very evident irvtention of supplying

water orly to the owners of lovs within its subdivided properties.

2 50 foxr 25 it was able the company attempied to confine its ser-
vice under written agrocments, and although such written agreements
were not obiaired in all cases Iv is clesr that since some time in
+51c all deeds Vo lots purchnesed contained the clauwse governing
the furnishizg of water to Tho lots by the comrpany.. The evidence
ic somewnat conflicting as to the exact time the water clause was

ngexted in the deeds, the testimony of ilx. Wilson, Seceretary of the
company, belng o the effect thet it wes his.opinion that the change
ir the foram of deed useld by the company wee nade at some time during
the year 1914. Zowever, It is estadblisned that the deeds rave
covered tals point for at least the past ten years

In view of the foct that it was the evident iztent of
this company to avoid the dedication of ivs vater supply to the
nublic gorerally ané to conline its service to private arrangemenis
with its conrsumexrs upon a non-profit basis, it oppears that the ser-~
vice rendered has vecr private in nature anld taal the water supdly -
has not in faet been dedicated to the pudlic wse. It therefore

follows that %nis matier should be dismissed for lack of Jurisdiction.
QRD:

Tne Railroad Commission of the State of California heving
ingtituved upon ivs own motion an investigation 1o determine whether
vae rates, charges, practices, coantracts, rules, regulations, scaed-
wles ant conditions of service, or axy of them, of Tillon 3each

Company, o corporation operaiing o walter system furnishing water for




domestic and other purpeses ot Dillon Beach, larin County, ore uwa-
Just, unreasonable, discriminatory or preferential in any yarticular,
and to devermine the Just, reasonable and sufficient rates, charges,
oractices, contracts, rwles, regulatiorns end conditions of service
O Ve observed and exforced in commection with such service of
wever by said Dillon Zeach Company and to fix the same by order,
pubdblic nearings having been held thereonm, the matier having deen

2bmitied and the Commission being Mully informed thoroon and voing

L the opiriom that the water supplied by Dillon Beack Jompeny, &
corporation, to its conzumers hags not beenr dedicated o the mublic
use and thet said company is not furnishing water to its consumers
as & public utility,

. A}
I IS HZZREBY ORDERID thet the cbove entitled proceeding

, is hereby dismissed for lack of Jurisdiction.

<
Teted at San Frameisco, Californie, this _ 27 oy of

M , 1927,
U




