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BEFORE THE RAIIRCAD COMMISSION OF TES STATE OF CAI»II‘ORKIA

In the Matter of the Sz:spen for by the Yii 7wl \Nerwd
Commission on its owx mot io.x of Rule g Case To. 2550.

8%=A 0f Pacific Frelght Tarill Burean
Exception Sheet 1l-X, C.R.c. 384.

L. I. Tkittle, Berne Levy, E. W. Klein, J. 'F. Bon and
E. C. Bu..;h Zor F. W. Gonph and all cexriers
partics to the exception sheet.

. w. Eollirgsworsh, R. T. Boyd end Bishop & Babler, Lor
Ca..iforn,.a Yomufecturers! Assocl ation,

Western Pipe & Steel Compeny,

Soule Steel Compeny,

Geam, Carle & Coupexny,

Racific Const Steel Company,

W. S. Wetenhell & Compaxny,

Moore Dry Dock Conmpany, and
Celifornic Corruvgcted Culvert Companys.

Seth Maxm, for Sen Fronolsco Chamber of Commerce.

7. Co H‘a.bne for A. M. Castle & Companye.

T. E. Bann..n.s, for California Development Assoclation.

D. Xo Donelson, 20> Pioneer Rubbexr Mills.

G. J. Ol=sexn, for Dunkam, Carrigen & anaon Companye.

E. E. Eorﬁne.n Lox Ba.ke* Hemilton & Pacific Compeny.

Cc. L. '.I!en.acnel for Sacramento Chamber of Commerce.

E. Gi Wilcox, for Oskxlamd Chamber of Commerce.
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BY THE COMMISSION:

C2IFIOXN

By the publication of Rule 85-A in Supplement No. 7
%o Pacific Freight Paxrif? Buresn Exception Sheet No. 1K, C.R.C.
284, F. W. Gomph, Agent, made to become effective April' 14, i927,
regpondents propose certain changes allegod t0 result in both |
inereases and redustions in 4he rules and ratings covering ship-
ments of loxg end bulky srticles loaded on open cars end or ar-

ticles of the seme desoription loeded in closed cers by the use
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of, or tarough, the end wirndow thereol.

TUpon compleint of various Chambers of Commerce and
snippers and receivers of Zreight the effeciive date of Rule
8$-A was suspended by the Commission until suvgest 14, 1927, ano;
wes forther voluntarily suspenled Dy respondents until October
15, 1927. |
| L public neering was held defore Examiner Geary at
Sen Franoiseo Auvgust &, 1927, and the case heving been duly sub-
nitted and driefs Tiled i3 now ready for our opinion and order.

The publicetion of the suspended rule was lutended
to snperaeé.e 2ule 85, shovn on page 15 of Exceptiom Sheet Ko,
1-%, C.R.C. Fo. 384¢. Tae latter rule, In effect on Californisa
intrastate n-arnc only, provides a minimum charge based on
5,000 pownds &t the Lirst-class rate for skipments consisting
of loxg or bdulky articles loaded on open cars, and a charge
based on aotual weight for shipments of the same desoripilon
which are, or could be, loaded in a 36-foot box or stock cex
by the uwse of, or throughk, tue end window. Rule 85 is an excep—-
tfon %0, snd provides lower charges on Celifornie traffis than
do.séotiém 2 ané 3 of Rule 29 of the Wesbern Classifiocation Xo.
59, C.R.C. No. 347, tae Western Clossiflication mle providing
for long or bulky ariicles losded on open cars 2 ninimor charge
based oz 7,500 pounds at the Lirst-class rate and or srticles
loedsed 1n 36-T00t closed cars dy the use of the end v:in&éw &
minimom cherge based on 4,000 pounds at the Tirsi-class rate.

Respondents meintain tbe publication of Rule 85-4 13

primarily to clarify tae present rule, which they pllege is

now subject to mis»interp:eta.tion. .".I:I.zey ¢lalin the chenges o0n=
vemplated are three~fold: f£irst, 0 provide tast the minimum
chorges on skipments loaded on open cars at carriexrs' aovmrm-
ienge saall be the same as that eppliceble had 1t been posaidle




to losd in a elosed cer; second, to resirlci the gsize of end

windows utilized in loading long and bulky articles in 3'5‘-roat
cars o0 maximum dimensions of & feet & incnes wide by 3 feet 2
incnes high; and taird, %o speaiZicelly state that Rule 85 1#
an exception to Sectiozs 2 axd 3 of Rule 29 of tne Classiflioca- -
tion. It is contended that the only increese created by the
amended rule will be techmical and will recult in restricting
the size of end windows to a meximum of 2 Zoet 4 inches by o
teet 2 inches, which respozndexts clalm is necessary becguse &ll
closed cers owned Dy the rail cerriers in tals territory are
+24ted with end wintows the meximum dimensions of which are as
Just atated.

Protestants state tiaey have no obJjections to theme
chsnges dut they claim that by the publication of Rule 85-4 reo=~
aporderts heve tn addition to the changes outlined, memoved Lfor
application on california irtrastate traffic tke provisions of
Perasreph (b), Section 3 Rule 29 of the .Western Classification.
They comtend -this portion of Rule 29 is mow applicable within
this gtate and urder its provisions shipments exceeding 22 feot
in.length and not axceedizns 12 inckes in diameter whickh ca.zmot
be.loaded In a :56-foot car by tae use of the end windows lmt
could be loadsed iz s clozed car of greater dimensions, should’ be
assessed 2 minimum charge, vased on 1,000 pounds at the first-
alase rate. A&s previously stated, the cbarge on shipments mov-
ing between points. im California which could be loaded in & 36~
root clogzed ear by the use of the end windows 15 sssessed actual
welght wnder the provisicas of Rule 85 of %he mceptio.n' Sneet,
et on otaer treffic a minimum charge based on 4,000 pounds ab.
the first-class rate-is sssessed uhder Rule 29 of the Western

"aasitication.
. Respondents admit thet Rule 85=4 will nod permit the




application of Persgreaph (b) Sectlon 3 of the Western Clasgifica~ |
+ion Rule ox shipments which cammoh be logded in a 36-foot car.
They ¢laixm however thls paregraph never applied, poxr was 1t ever
intended 0 2PppLy, in commection wita shipments other than those
thet are or could be loaded In & 36-L£00% asr. Under respondents!
interpretation of Persgraph (b), shipments consisting of articles
exneeding 22 feet in length sxd mot exceeding 12 {nohes in diam-
eter wbich could not be loeded in & 36=foot car would come wimn
the purview of Paragreph (a) of Section 3 and would be assessed &
minimom charge based on 4,000 pownds at the first-class rate. Ro-
spozdents agree with protestexts thet 1f shipments are or oould
be loaded in a 36-foot cexr dy the use of tae end wirdow, charges
wonld be assessed at actuel welght in accordance with the Zxcep-

.

tion Sheet Rule.
For the purpose of clarity Section 3 Rule 29 of the
Classification is reproduced below in 1ts entirety:

Articles too : SECTION 3. (&) Unless otberwlse provided in
long or : separate deseription of erticles, a shipment con-
o be loaded : taining articles, of dimensions other than those
sarough side : gpecified in Section 3 {3) of this Rule, the dimen-
door without : sions of whiech do pot permit loaling torouskh the
use of end:. : ceater sife doorway 6 feet wile by 7 fZeet €& inches
goor or wim- : high, without the use of exd loor or window, in &
dow iz cloged: closed car not more +nan 36 feet in length by 8
saz. feet 6 Inches wide and 8 feel high, shall be coar-
sed a%t actual welght and authorized rating, sublect
To & mimimum charge of 4,000 1bs., &t the Lirst~

class rate for the entire shipmnt. -

(b} Unless a lower rdte is otuerwise provided,
e shipment which vontalns an article exceedirg 22
feet in length and not exceeding 12 inches 1n a4~
ameter or other dimension, see Section 3 (&) of
this Rule Lor the minimam charge waere greater 4i-
mensions are involved, shall be charged at actusnl
weight and authorizec meting, subject to a ainl-
mam charge of 1,00C pounds at tae first-class
rate for e extire ahipment. ' '

igles e&x-
ceeding 22
feet In
lengta.
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T4 45 respondents' position that Parsgreph (b) of the

above section is a part of, snd should be resd in coanixotion




with, Paragrephr (a); that inasmuch as the latter refers to cars
36 feet in length the former should also be interpreted to ep—
ply on shipments tiaet could be loaded in cars of the sanme 1engthi
end that Paragraph (b) is so obviousiy an excepiion to Paragraph
(2) and solely Loz e purpose of providing lower minimum charg-
es on articles of leszer dimensions than those coming under the
provisions of Parsgrapa (a) that there should Be no confusion as
$o 1ts meaning. |
Protestants maintain taat Paragraphr (a) refers to ar-
ticles taat cannot be loeded In a 36-:001: car without the use of

the end doors or windows, axd to place language in Paragraph (®)

by implication which mskes the latter apply omly on shipnents
waich can be loaded in a 36-foot car with the use of the end win-
dow. 1s placing & stralned interpretation om the tariff. They
contend thnere is nothing in Parsgraph (b) at the prezent time to
1imit Lts application to shipments loaded In J36-Loo% cars; that
Parsgraphs (&) and (b) ave 20t correlated, =s evidenced by tae
fect that they are Seperately indexed inm the Classification and
that it would be unreasonsble to sccepd rospondents' interpre-

+1on for the resson that sractically ell the closed cars of
thke ca::riers iy taisz territory are 40 feet or over, there boii:g
relatively few 36-200% closed cers in sctuel use.

The tasory uporn which mimfmum cherges.are assesseld oa
wausaally- Long o Vulky a.r#i.clea such ‘es those sontemplated Ix
Rule 85 of e Excepiion Sheet and Rule 29 of the Uestern Class-
1tication 1s to compensate carriers for the difficulty and addi-
+ional expense Involved in nendling this type of commodity. Fei-
aner protestants nor respondents have on this record sudmitted
evidence t0 show waat a reasonable ckarge for this service
showld Be. In fact, the issues jresented for determination bave

been nam:owed. 40 the gquestion of whetaer or not, wader a tarift




interpretation of Paregraph (b) Section 3 Rule 29 of the Weste
exn Classification, feles over 22 feet in length and not ex=
ceeding 12 inches iz dlameter which camnot be loaded In & 36-foot
cloged car but could be loaded in a closed car of greatexr lexngilh,
should de asacased s minimum charge besed on 1;000 pounds at the.
first-clags rate or upon 4,000 pounds at the Lirst-class.rate,

It is iz evidexce tuat when Parsgraph (b) was first
published in Western Claseification No. 54, effective Septembex
1, 1916, in compliarce with en oxder of the Interstate Commerse
Cotmission in Case No. 5239 (38 I.C.C. 257), 1t was specificelly
1imited to apply only on shipments thet could be loaded in cars
as described in Paragraph (8), l.e., 36«Lo0t closed: cars. A
witness for respondents testified that at the time the Official,
Southern and Western Clasgifications were consolidated into one
issue (effective December 30, 1919), the Officisl and Southern
Committees thought the definite limitatia of Persgraph (b) o
apply only on shipments that could de 1osled ir 36-f00t cars was
wuecessery Lxom a tariff pudlicetlion standpoint, and uwpon thelir
recommendation the restriction was removed. Since the eliminge-
tion of this definite restriciios Paragraph () has undoudbtedly
hecone ambiguous and is susceptidle of two iﬁtarpntations. 1t
1% were respondents' intention to.restriet the application ‘or.'
Paregraph (b) to apply only in comneotion with articles that
coui-d. be léa&nd in a 36=foot car, the tariff should have s¢ sta~-
ted Iin unequivocal and definite termz. This 1t fails to do, for

sven if construction is given to Section 3 as & whole, the lan=

guage useld therein leaves the exact meaning of Paragraph (b}
odgcure. I'ﬁ i1s a well recognized principle in taxifs pnbilé‘o.— :
tion taat fhe intention of the framers camot de sivei controll-
ing woighf.', and an amblguity should de conegtrued sgainst the
framer provided it does not result in placing an absurd com~




straction on the tariff. (Goldexn Gate Brick Compeny VveS. West-
orn Pacific 'Q.e.ilroa.c_ 2 C.R.C. 607; Pacific Coast Skippers Asso-
cletion vs. &Ce & T.R.Co., 112 I.C.C. 527.) We 6o nct bellieve
from the facis presented in tihls nroceeding that the mtarpreta—.v
$ion placed by protestants wpon Paragraph (b) Section 3 Rule 29
+o0 the effect thet it applies o shipments con ainine: articles
that are or could be loaded in closed cars over 36 feet in length
results In & Cistorted comstructlion of tiae taxriff.

After coreful cormsideration of all the fects of record.
we are of uae opinfion and f£ind that respox ndents have zot Jus'ti-
fied Rule 85-A of Supplement No. 7 'to Paeific Frelight 'ra;'i:tr Bu- -
regn Teniff Yo. 1<K, C.R.C. 384, in co far es 43 publication
»emoves the a.pplicauion of 'Daragrapn (d) Sec tion 3 Rule 29 of
+he Westerz Classificatlon Fo. 59, C R. c. XNo. 347. 4An or&er will
pe entered requiring the cancel}.a.tion of tae sald Rule 85-.& with-
out prejudice 0 tae filing of a new rule cortaining ckeaxges not

1nconsisztent with our findings heoreine.

0RDEER

. It gppearing that dy order dateld Apri}. 1, 1927, the
COm..'mion entened Tpor o hearing concerrning tae Lewtulness of
the p'o.blica‘cion of Fule 85=4 of Pacific Frelght Taxriif Burea'ar
Sxceptlion Sheet 1-X, C.R.C. 384, ond ordered the operation of
the seld rule susperded;

=4 funther appearing thet a Tull investigation of the
matters and things involved has Beez hed, and taat this Cormis~-

clon on the date hereo? hes mede and £iled its opinion cortain~

tng itz finllings of fact and corelusions trereom, wkiok gald
opinion is aeredy meferred 40 and made o part bereol, and bas

round that responlents have not Justificecl Rule 85=4 In Its en~

tivety,




*y IS DEREBY ORDERETD that respontents be and they sxe
~ hexedy rotified and regquired 40 cancel on or before 0cto‘bv9r 15,
1927, upon not less than five (5) days' motice to thls Co&mia—
sion axnd %o the pudblic, Rule 85-3., pu‘oiished. on page 2 of Sup~
plement ¥o. 7 to Pacific Freight Teriff Buresu Zxcepitlion Sheet
Fo. 1=K, C.R.C. Fo. 384, such cancellation %o be wilthout prel-
wdice o the £iling of e new rule oontaining chenges not lncon=
gistent with our Tindings in the oplnlox which precedes thls
order. |

1T IS HEREBY FURTHER ORDZRED that this proceelding be

and the seme i3 hereby discontinued.

,
Dated et Sexn Franeiseco, Celliformla, %als {42 day

ot 4%&;,‘ ., 1927,
/ )

AV &

’ rtfo?d%sfonars.




