Declsion XYo.

E RAIZROAD COGIISSION OF THE STATE 0

-3 The uailer 0l ihe ApDLicAtion of tho
TOWN OF ZAYWARD, for an order directing
Western Pacific Railway Company to re~
nove & Zence meinteined by seid Conpany
a0ross "C" Street, in the Town of Haywaxrd,
and to comstruct a crosgsing scross the
trecks of seid railwey compsny so as to
pormit the use of said street by the gen-
erel public.

Applicetion No. 12985,

C. We White, for the Town of Heywaxd,

seorge Scruggs, for The Westerm DPacific
Rollrosd Company.

BY THZ CQLISSION:

By end under Ex Parte Decision No. 17291 of this Con-
misslon, dated August 27, 192&, the above named svplicant was
granted authority to conmstruct "C" Sireet in the Town of daywerd
av grade across the tracks of The‘Western 2acific Reilrozd Company.
Cn April 25, 1927, The Western Pacific Railroéd Compeny 2iled a
pretitlion Zor wmodification of *his order, urging in view o the
hezard existent at the point of crossing, that this Commission.
maxe suck further investization as it deemed necesesary and there-
after meke further oxder with respect to the installetion of safety
devices ot said orossing ac in its opinion it considered necegsary

Tor the vroper protection of ihe ¢rossinges

Lo




Public hearings werc held thercon before Examiner Taughen
et Enywerd end Ssn Francisco, the ne ter was duly submitted snd
is now vrealy for decisione

m™he vecord shows conclusively that a wigwag ecrossing sig-
nal ig necessary for the proper protection of this orossing, a
2act stipulated to by both the Town and the Company &t the hear-
ing. The sole question presented to us is with regerd to the
esgesament of the costs to instell end malniain this signel, both
parties contending that the other should boar the entire cost
thercola

Evidonce and testimony were introduced by the Town Show=
iney toet prior to and at the time the Reilroed Company leid 1ts
syacks in the Town of Haywaxd, "C" Street was 2 gstreet being used
by tke public. It was also saown that vefore the Compeny erected
e fence pzrsllel to its track, thereby closing this croésing; the

public in using "C™ Streot was actuslly crossing the railrosd

trocks. Thore 1s nothing in the record to show that the Company

wes given any eutkority to thus close the crossing.

Tn view of the foregoing, it is our opinion that 1t is
Jjust and eguiteble in this case to asgsess the entire cost of
the wigweg sisnal fo tho reilroad company. In coming to this
conclusion, wo are dearing in minéd thet this company is oper=
ating under ¢ franchise gronted to 1%L by the nown of Eaywerd
(Ordinance ¥o. 84 N.S.) under which it is provided-

", 3aid Western Paclific Reilway Cémpany shall
provide efficient alsrm bells a2t such sitreet orost-
ings ac may be reoquired by the Board of Trustees.”

In this rezard the record shows thet the Boaxd of Qéustees

has made o reguest of the Tailrosd Company for the installatlon

of this wigwaog signal.




While we do not feel that under the 2ublic Ttilitles
Act we are legally bound by such o franchise provision, never-
theless, in this instance we bellieve that the obligation en-
tered Iirxto between the parties should be recognized aﬁd we are
taxing the saeme Into consideration as one of the guiding fact-
ors %o the conclusion us above reached.

an order will be entered in conformity with the Lorezoing.

The Western Pacific Railroad Compeny having on April 28,
1927, petitioned that this matter be given further hearing, par-
tieuwlarly a5 t0 the necessity for the iInstallation of an auto-
netic flagman at applicant, Towan of Heyward's, expense at the
crossing of "C" Street, herectofore grented in Decision No.l7291,
dated Augustﬂzﬁ, 1926, in this vroceeding, & pubdblic hearing have
ing been nheld, the Commission being spprised of the facts, the
matter being under sudbmissiorn and resdy Lor decision,

IT I5 EZRZ3Y CRDERED. that the crossing of "er Street inm
tne Town of Bayward with the tracks of mho,Westerh facific Raile
roed Compary, heretofore suthorized by Decision No. 17291, dated
August 27, 1926, in this proceeding, be protected by the instal-
lation 4hercet of an sutometic flsgmen, the cost of said suto-
natic flagman and 1t instellation snd maintenance thereafter to
be paid for by The Western Racific Rallrosd Company.

Me offective dete of <his oxder shall be twenty (20) days

-

after the meking therool.

Dated at San Francisco, Califorais, this LR day of

o LeLoles oo %

Ty

Cdmmiigdoners.




