Decision No._/ £7 44 m:? JHMA{L

BEFORE - THEE RAILROAD COMMISSION OF IEE STATE OF CALIFORNIA.

-

In the Matter of the Investigation on

the Commission's own motion of tke
reasonableness of the rates, charges,
practices, contracts, rules, regulations,
schedules and conditions of sexrvice, or
any of them, of THE MARIN ILUMBER AND SUPPLY
COMPANY, a corvoration, operating a water
system supplyirg consumers in and in the
vicinity of Duncan Mills, Sonoma County,
Ca.li:tornia..

Case No. 2386
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TOUTTIT, - COMIISSIONER: -
OPINION

This is-an investigation or the Commission's own motion

to 5.ﬁquire into the reasons for the fallure of Marin Iumber and

Supply Company, & corporaticn, to c¢omtinue t0 render proper and
adequate water service from the water system owned by it and used
foxr the purpose of supplying water to certain consumexrs in and in
the vieinity of the Town of Duncan's Mills, or Tuncan Mills as it
is also called, in Sonoma County, California.

In Jenuary of this yéar.. informal ccmplaints were made
to this Commigsion to the effest that Marin Lumber and Supply Com-
pany, ownexr of the water system serving the Town of Duncan'’s Mills,
had allowed the system to0 become so mn-doﬁm axnd out of repair that
it was practiocally impossible to obtain an adequate or contimaous
supply of water and that all requests made upon the company to
make the necessary repairs had met with complete refusal. Upon
taking this matter up informally witk Marin Iumber 'ard Supply Com-
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pany, Philip R. Thayex, in his oapacity of President of sald oom-
pany, denied that the system was operated as & public utility and
flatly refused o expend any time or money whatsoever in placing
the systenr in a properVOPerating condition. All 1n£orma1vnegotia-
tions ox the part of this Commission with e company having re-
sulted in failure to obtain the improvement of conditiona‘ooﬂ-
.plained of, on the thirteenth day of July, 1927, the Commission,

on its own motion, instituted an investigation into the affairs

of Marin Tumber end Supply Compaxy to determine the status of the -
water service neretofore rendered dy it and 1ts predecessors in

interest and the reasomns, if any, fox the falilure of sald ccaupany
to continue the service to the publ;o and to determine by order
the nature of the duties and the extent of the obligations of
said company to continue its pudlic utility obligations and
14abilities iv the Purnishing of water to consumers in the Town
of Dunocan's Mills.

A pudlic hearing in this matter was held in Duncan's
Mills on Tuesday, August 30, 1927, after all interested parties

hed been duly notified and given an opportunity to appear and be

heard.

The record herein discloses that a copy of the Commis-
sion's order instituting this investigation and containizg a
notiée of this hearing was served upon Marin Iumber and Supply
Company, & ocorporation, at its offices, 215 Narket Street, San
Francisco, Cali:ornia, by registered mall, and that aocknowledge-
ment of the receipt of such service on the part of Marin Iumber
and Supply Company wes umade by Philip R. Thayer, President, in a
letter t0 the Commission undexr date of August 19, 1927, whioh
reals in part as follows: |

‘“%The Marin Lumbder and Supply Company ism
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not operating a water system and has no inten-
tion of doing so. The company came into
possession of certain Jands in and near Dun-
can Mills, Sonoma County, by foreclosure. of a
mortgage. The company nas taken Oover no pub-
lic utility by purchase or otherwise, The
water on its own property is for its own needs.
The writer will be uwnable to attend the
hearing scheduled for August 30th, as he will
be in the east at the time. The compsany will,
therefore, have no representative at the hear-

ing." :

As forecast by the above letter, no ome appeared at
the hearing for or in behalf of Marin Iumber and Supply Company.

From the documentaxry evidence, it appears that certain
property in and abowt the present Town of Duncan'’s Mills was ao-
guired in the early 70?8 by Alexandexr Dunecan and43amusl.n. Dunoan.J:.
Thereafter, on Fedruary 3, 1877, said Alexander Duncan, Samuel X, |
Dunoan, Jr., and Johm F. Bixbeo.vtqgether with certain other
assooiates, formed and organized the Duncan’s Mills Land and Iumber
Company, & corporation, the articles of incérporatioﬁ of which
were £iled in the office of the County Clerk of the City and
County of San Francisco, State of Californis, om the‘sixth day of
Fedbruary, 1877, and filed in the office of the Seoretary of State
of the State of Californisa on the seventh day of February, 1877.
Duncan's Mills Iand and Lumber Company applied for authority to
change i1ts oorporate name to Marin Iumber and Supply Compaxny,
whioch was grﬁnted by & decree of the Superior Court of the State
of Californis, Clty and County of San ?rancisod. endorsed and
filed Janvary 29, 1918. The corporate existemce of Marin Tumber
and Supply Company was extended for a period of £ifty years from
and after the Lifteenth day of Jamuwary, 1927, a certificate of the
proceedings thereof having been filed on the f£ifth day of February,
1927, in the office of the County Clerk of Sonoma County and filed
in the office of the Secretary of State of the State of Californis

“Z-




on the third day of February, 1927. ‘
Acoording to the testimony, logglng and nilling opera-

tions had been conducted by, or on the property of, the Duncan'’s
¥ills Land and Iumber Company for & great many years and by farious
individuéls. £irms or corporations until adout four years ago, at
which time the mill was durned. Since then no further logging or
milling operations have been conduoted on these properties. ¥For
a great many years, the mill was operated by the Duncan’s Mills
Land and ILuaber Company:; other interests acqnired‘the piopertiea
by purchase, or dy lease, or 6therwise operated and were in con-
‘trol thereof at various times. On the eighteenth day of Jamuary,
1921, W.D. Mitohell and S.A. Mitchell by indenture recorded in
the office of the County Recorder of Somoma Couwnty April 5, 1921,
purchased these properties from Marin Luﬁber and Subply Company

and the sald Mitchells, together with other associates formed a
corporation under the laws of the State of Delaware known as
Miteohell and Virden Iumber Company for the purpose of continuing
the logging and milling industries and otherwisg developiﬁg the
properties. The original and the amended articles of incorpora-
tion of this company were filed with the Seoretary of State of
the State of Delaware 6n the twenty-fourth day of October and the
thirteenth day of Novembder, 1922, respeotively, and were filed
in the office of the Seoretary of State of the State of California
on the twenty-ninth day of November, 1922,

It further appears from the record that in negotiating
for the purchase of the mill and other properties of Marin Iumber
and Supply Company, W.D. Mitohell and S.A. Mitchell, om the
eighteenth of Jamuwary, 1921, mortgaged the said properties to
Marin Iumber and Supply Compsny. Thereafter, said Marin Tumber
and Su@ply Company regained ownership, coatrol and posaeséion of
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the above properties by a forcolosure sale under, and by virtue of, |
Judgment and 2 decree of the Superlior Couxrt of the County of Sonoma,
entered October 1, 1925, and commissioner's sale under date of
November 16, 1926, and has been ever since and 1s now in control
and possea.sion of said properties,

The evidence in this proceeding also establishes the faot
that the water system involved in this proceeding was originally
installed for the pﬁrpose of supplying the water necessary for the
dperation of the sawmill and other aoctivities, together with the
supplying of water for domestioc and other purposes to employeaé
of the mill and residents of the town-site of Duncan's Mills, and
that water has been so supplied by this water sya’cem for a long
period of years. The water for this system originally was and
'stlll is obtained from a small stream fed by a spring at a point

about three miles north of Dunda.n'a Mills gnd located on lands

belonging to Marin Iumbder and Supply Company. The water is
diverted through a timder flume about 6 inches by 12 inches in
section and approximately 100 feet in length, flowing into & wood-
stave storage tanx of about 1,300-gallons capacity. A transmission
line, mainly :‘ri-inch casing, carries this water approximately three
miles and delivers it imto two tanks of about 18, odo-,ga.llons eapac-
ity each, s‘itua.teq. at the northern edge of the town. IFrom these
latter two tanks, distribution is made to the about twénty-two con-
sumers, including the Northwesterm Pacific Railroad Company wbiéh‘
uses the water for station and engine purposes. XNo definite in-
formation is avallable as to the exact date of the 1natallé;tion of
the tanks and pipe lines. However, from the testimony, it is
certain that practically all of the present equipment, includirg
most of the pipe limes, has been in place for well over t.‘nirtyv

. years and a portion'or the plant has undoudbtedly been in service |
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for a considerably greater period.

Marin Iumber and Supply Company supplies water to twelve

consuners living in cottages which it owns, the watex charges be-
ing included in the xent collected therefor. There are eight
other consumexrs not occupying houses or buildings owned by the
company dut who for a great many years last past have been ocharged
and have paid a monthly water rate to tils company and/or its
predecessors in interest up to and including the month of December,
1926. In addition to these, the Northwestern Pacific Rallroad Com-
pany, formerly the North Pacific Coast Railroad, for many years
has received and now receives water service for the use at its
gtation and for two engine taxks, one located in Duncan'’s Mills
and the other on the Cazadero branch line near Fréser. .'.Ehere are
00 private wells in the vicinity i‘uniishing a potadble water supply
and no water system other than a private supply furnishing water
t0 the properties of the Morrell Ranch situated adjacent to the.

towne.

The evidence shows that since Januvary, 1927, Marin Lumbder
and Supply Company bhas refused to accept psyment for water serviece
axd has wholly failed to repair and maintain the pipe lines,
gtorage tanks and comnecting facilities, with the result that singe
that time the water supply has been intermittent and interrupted
for long periods of time and, in general, the supply has been
.-wWholly uwadependable. The refusal of Marin Iumber and Supply Come
pany to make the required improvements has made Lt necessary for
the various consumers to pater up ‘the system themselves in order

to maintain & sufficient supply of water for household and sanitary

purposes, The testimony of E.S. Eall, appearing for and in bdehalf
of the Northwestern Pacific Railroad Company, shows that this come

pany has been compelled to send its own crew of men over this water
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system at various times during this year in oxder to odtain s
sufficient supply of water for the use of the station and its
employees living in the Town of Duncan's Mills. The railroad
ocompaxny has also been foroced to secure water for engine purposes
at other points by reason of the fact that many times the water
supply was insufficient for domestic requirements, therebdy 1eav-"
ing no water available for engine use. The testimony further in-
diocates that, although the entire system needs renewal and re~
placenent, the tarks, intake aﬁ;nd. pipe lines can be put in such
ocondition as to ‘render a reasonable sexvice for at least two more
years by the expenditure of a sum of momey not in excess of $300.

In view of the attitude 'of Marin Iomber and Supply Come-
pany that it is not now delivering or selling water 10 anyone as
a public utility and that 1t has at no time ever engaged in suoh
& btusiness, it may be well to disouss in some detail the evidence
presented by the record as to the sale and distridution of water
by various owners and operators of this system.

For a great number of years, the Duncan’s Mills Tand
and Jumbdber Company supplied water service to the ﬁorthwestem
Pacific Railroad Company or its predecessor in interest, the North
Pacific Coast Railroad Company, at Duncan's Mills for use in the
station and for engine purposes. Thié sez'rvice has been charged
for at the rate of §15. per month and payment has been made therefor
and entered into the books by vouchers of the Northwestern Paoific
Railroad Company. This service has been rendered continuously
and without interruption throughout the suc‘oession of various
ownerships and managements of the mill and other properties mow
belonging to Marin Iumber sand Supply Company. Generall sexrvice to
" the community has been so delivered during the period in whioch

the Mitchell and Virden Iumber Company operated the properties,
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during most of the tiﬁe the sald properties were awned or con~
trolled by the Dunocan's Mills Tend and Lumbgr Company and, since
regaining control and poseessibn. Marin Lumber and Supply Company

nas also delivered water to the consumers for whioh it has accepted

payment up t0 and inclulding the month of December, 1926.

Nrs. M. (Modesta) DeCarley, who has been a resident of
the Town of Duacan’s Mills for over forty years, testified that
she owns property in the sald town whioh was acquired from
Alexander Duncan and JAan Jane Duncen, his wiref by her husband,
J.B. DeCarley, mnow deceased, on thé eighth day of August, 1896,
and duly recorded Auzust 15, 1896, in the office of the County
Recorder of Sonoma Couwnty, and was acquired by her upon the pro-
bate and distridution of the estate of her husband through a court
decree of the Superior Court of Sonoma County, datéd June 4, 1900,
that this property has never at any time been owned or controlled
by the Duncan's Mills Iand and Lumber Company or any of its sucoces-
sors in interest; that she is now oper&tiﬁg a8 general merohandise
store on a part of sald property and ocoupying a residence looated
on another part thereof; that for the past thirty years she has
received water from the water system now owned by Marin Iumber and
Supply Company and has been charged for such service and kas paid
for same up to and including the month of Decemder, 1926. It
furthermore appears that water sexrvice has been rendered to her
propexrty through and by means of this water system continuously
during this period. |

Tictoxr Pedroias, a resident of Duncan's Mills for sixteen
years last past, testified that he has been a.éuatomer of this
water utility Tor the last fourteen years, receiving water for use
a2t his residence, slaughter-house, and livery stadle dﬁring the
entire period; that nome of the property served belongs to Marin
Iumber and Suprly Company or any of its predecessors in interest,
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and, in so0 far as his kmowledge goes, has never at any time been
owned or controlled Yy it or any of its ypredecessors in interest.
The rate charged for this sexrvice has been $3.50 per monthe

Mrs. W.F. Wiley's testimony shows that she has been &
resident of Duncan'’s Mills for more than fourteen years; that she
lives in property not owned or controlled by Marin Lﬁmber and
Supply Company and has received and paid for water furnished dy
this system t0 this property during the entire fourteen years.

The testimony of S.R. Hayden, 2 resident of Duncan's
Mills foxr fifteen years last past, and also the testimony of
Harry MclLaren, & resident of the same town for well over thirty
years, 1g to the effect that water has been served by the Duncan's
Mills Iand a.n& Iumber Company and 1ts sucecessors in interest withe
out interruption to any and 21l ayplicants for such service and
that it has always been custbmary and the practice of the operstors
of the said mill properties to make a charge and colleot foxr the
water supplied from thls system to those consumers not ocoupying
houses owneld by the compsny, firm or individuwal then operating the
properties; that water service has mever been refused to anyone re-
questing the same, irrespective of whether ox? not such reguest came
from a persom living in a company house and working for the ocompany
or from a perscn living on private properfy and engaged in private
enterprise.

The testimony of Joe Acquistapace, & resident of Duncan's
Mills and a former employee for a great many years of the Duncan's
Mills Land and Lumder Company and its successors in intereét. is to
the effect that within his own knowledge water has been supplied 1o
the entire community from this system continuously for at least
forty years.

At Vhe request of the Commission, rates charged for servioce

rendered to consumers by means 0f this system were filed with the
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Commission on April 6, 1921. This ooccurred during the period the
properties involved herein were operated by Mitochell and Virden
Iumber Company and the rates were filed unde& the name of Duncans
Mills Water Company, sigmed by W.P. MoFaul, managere. According
to the evidence, said MoFawl was associated with the Mitchell and
Virden interests and fhe name given the water system was merely a
fiotitious name, apparently arbitrarily chosen 1o segregate the
water operations from the other activities of the lumber company.

During the latter period of the regime of the Mitchell

and Tirden Iumber Company, Silvio DeCerley was appointed as its
agent in looking efter and operating the water system, collecting

. . -*
rents from the said company's houses and othexr of its propexrties,

and ocollecting bdills for water service. Since Marin Tumber and
Supply Company regained control and possession of the mill and
other properties munder foreclosure proceedings referred to adove,
said DeCarley has remained in the capacity of collector of rents
and water bills for the present owner, and, although still receiv-
ing rents paid by tenants of the company's proyérties; has been
notified by sald company to colleoct no mbre bills for water service
after bills rendered.for the month of December, 1926. None of the
moneys colleocted for water service and paid to Marin Iumber and |
Supply Company by DeCarley since said company regaiﬁed control and
possession of its properties‘have been returned to any of the ocon=-
Sumers.

At no time during the operation of this water gystem
have any of its owners, operators, agenrts or representatives ever
applied to this Commissiorn or been granted authqrity to lnorease
the rates charged for service or to enoumber.vsell, or transfer

said water system or any vart thereof, or to adbandon or discontinue
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1ts public utility obligations and liabilities.

| The evidence, both orxal and documentary, presented in
this ocase establiches t0 the satisfaction of this Commission that
the owner of the water sysiem supplying water to the consumers in
and in the vicinity of Duncan’s Mills is the Marin Iumber and
Supply Company; that, exoept as to those portions of the pipe
lines located on public highways, streets or alleys, the entire
intake, collection, storege and distridution faocilities are located
uporn lands belonging to said company; that for a period of at least
forty years last past the waters of this system have been dediocated
to the pudlic use without interruption, exoept possidly as to
fluoctuation of flow oxr acoident; that water has been sold for ocome-
pensation to all applicants for service whether or not said
applicants have been residing in houses owned by Marin Iumber and
Snppl& Company or its predecessors in interest; that no'watér
service has ever been refused to anyone residing in or in the
vicinity of Duncan's Mills and within the service area of this
system who has reqﬁested same; that the service has been rendered
continuously throughout the above period up to and inolwding the
month of December, 1926; that the several purported transfers of
“the property thus devoted to public service were void beoause
never authorized by this Commission; and that the defendant, as
sucoessor $0 the Duncan's Mills Iand and Lumber Company, is now
in possession of this sjstem. and must coﬁtinue t0 render this
service unless and until authorized to discontinue the same by
this Commissione.

There can be no other oonolusion than that the waters

of this system were originally dedicated to the public use by the
Duncan's Mills Land axd Iumder Company and that such dedication

has continued unimpaired throughout a succession of various operators

to and including the present owner, Marin Iumber and Supply Company.
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Although the rates of this water system were not filed
with this Commission uwntil the sixth day of April, 1921, neverthe-
less, the pudlic utility obligations and liabilitieg had impressed
and attached themselves to this water system from‘the beginning of
the dedication of the waters thereof to public use and were not at
any time texrminated in any legal manner by any of the sucoessive
owners or operators of this system, and, since the establishment
of this Commission, could not have been so0 terminated without its
anthority which has never been granted. It is thererorg apparent
that Marin Iumber and Supply Company has not properiy fulfilled its
Quties and obligations t¢0 the public as an operator of a public
utility water system by rezson of its failure to maintain properly
its water system and its failure to provide an alequate and
sufficlent water upply to its consumers. This corporation may'
pot now arbitrarily discontinue the sexrvice to the publie aﬁd
Marin Iumber and Supply Company will therefore be required to take
immediate steps toward placing its water syster in suitable operat-
ing condition, and will be required to render continuous and ad-

equate gexrvice to all of its public utility consumers.

The evidence in this matter shows that this company has

falled to maintain a propexr structure to insure diversion of water
from the stream into the intake flume; that said flume or trough
used to transmit water from the stream into the collecting tank
has rotted away to such an extent that it cannot carry sugficient
water to meet the system's demands; that the colleocting tank and
the two distribution storage tarks, together with their support-
ing structures, are in such a state of Aisrepalr as to be incapabdle
of proper functioning without immediate attention; that one of

the storage tanks already has fallen down through lack of proper

maintenance and that the transmission and distridution mains are

dadly rusted and 1qak1ng in many places.




The following form of order is recommended:

The Commission having upon its own motior instituted an
investigation into the reasonableness of the ratga, charges,
practices, contracts, rules, regulations, scheduies a;xd conditions
of service, or any of them, of Marin Iumder and Supply Company, &
gorporation, operating a water system supplying consuners in and
in the vieinity of Duncan's Mills, Sonoma County, a public hearing
having been held thereon, the matter having been submitted and the
Commission being now fully advised in the premises,

IT IS HERESY ORDERED thet Marin Luwaber and Supply Come
pany, & corporatiom, resume the delivery of water to all of 1té
public utility consumers in and in the vicini‘ty_’gﬂf_‘ D;_“J.?cfs_\n's Mills,
Sonoms County, on or before twenty (20) days from the da.té of
this order and thereafter continue to render sald service to said
consumers wntil further order of this Commission. |

IT IS ZEEREBY FURTHER ORDERED that Marin Iumber and
Supply Company, & corporation, file with this Commission, within
twenty (20) days from the date of this order, the schedule of
rates now in effect on its water system supplying consumers in
and in the vicinity of Duncan's Mills, Sonoma County, together
with rules enld regulations governing service to its oonsumers,
said rules and regulations to become effective upon their accept-
ance for Iiling by this Commission.

IT IS EEREBY FURTEER ORDERED that Marin Iumber and
Supply Company, & corporation, within twenty (20) days from the
date oX this order, file with this Commission; aﬁd. subject to
its approval, plans for the improvement of its water gysten
supplying water to certain consuwmers in and in the vioinlity of

Duncan's }Mills, Soroma County, such plans to provide foxr the de-
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livexry to said consumers of an adequate and dependable water
supply and salid improvements to be installed and in proper Opora-
tion, in a manner aceeptadle to this Cormission, on or bvefore the
thirtieth day of November, 1927,

The effective date of this oxrder shall be iwenty (20)
days from and after the date hereof.

The foregoing opinion and order are hereby approved

and ordered filed as the Opinion and Order of the Railroad Com-

nission of the State of Californis. 2%/
Dated at San Frameisco, Californis, this S~ day

of ﬁ rZLZz,/ , 1927,
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