Decision No. /922 «

~ 3EFORE THZ RAILROAD COMMISSICN OF THE STATE OF CALIFORNIA.

TIGEVAY TRANSPORT COMIDAXY,
g Corporation,

Conmplainant,

VSe

Case No. 2278.
SAM TEWTON axnd THOLAS BIGGART, »
co=pariners, doing business
uwnder tae fictitious name of
Telley Truck Lize, and JOSSPE
WITHEE, RUDOLPE HOERLER, WILLIAM
WASEL a.nd. J. Ce. BIANCKINI co=-
partuers, <

Defendants.

)
)
)
)
)
)
)
)
%
%

Gwyn E. Baker, fo* Complainant,
Sanborn and Roehl, by L. B. Roeh.l
for Defexdants.

BY TEE CQMMISSION:

02IXYION

Eighway Transport Company, & coryoration, complainent
in the above enbitled proceeding, complains against the above
naned defendants and alleges that sald complainant ic an author-
ized truck operator over the public aighways of this state be-
tween Sar Jose and Hollister, and intemmedlate points, under ad
by virtue of Declision No. 15328, in Application No. 10938; that
defendoxnts Sa:n Newton and Thomas Biggert, co=partners operating

under the fictitious name of Valley Truck Line, are and during all
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tue times mentioned in said complaint were, suthorized truek
operators over the pwdbliec highways of this sitate between San
Jose and Hollister uader and by virtue of Decision No. 15279,
in Application FNo. 11508.

Complainant fuxrther alleges that oxd or avout Aungust
1, 1926, said defendants Sam Newhon and :homaé Blggert, co-
parvuers, abandoned the business theretofore conducted by
them of transportation of freight by automobile trucks, as
common carriers, on the pudlic highways of the state between
Sen Jose and Zollister, theretofore conducted under autaority
of sald Decision No. 15279, and discontinued such tranépor-
tation, ond have not sinece om or avout Aogust 1, 1926, con-
ducted sald business or engaged therein; that sald abandon-
ment and discontinuence of sald dbusiness of traasportation
was without authority of the Rallroad Commission of the.State
of Californis, and wes in violation of the terms of sald cex-
tiflcate and decision theretofore issued by the Commission
guthorizing suca tramsportation; that on or adbout August 1,
1926, defendants Joseph Wythe, Rudolph Hoerler, Willism Wehl
ané J. C. Blanechini engaged in tue trensportation of freight
by antomobile trucks as common carrliers for hire over the pub-
lic highweys of the State between the fixed termini of Saxn Jose
end Follister, and over tke reguler route of the public highwey
between said pointe, end since on or gbout Augast 1, 1926, have

been contiauously engaged, nl are now engaged ir such transg-

portation, and in the solicitation of sald dusiness of trans-

portation as common carriers.

That complainant is informed end belleves, and on in-

format&oﬁ and belief alleges, that an arrangement ond agree-
ment of come sort, the particulars of which campleinant has

1o knowledge, was made bhetween sald delexdants Sam Newton and
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Thomas Biggart, co=-partners, and Joseps Wythe, Rudolonh Hoerler,
Willfigm Wehl and J. C. Blanchinl, co-partrers, whereby defend-
arts Sem Newton and Thomas Biggart should discontinue znd aban-
don the business of trausportation of freight 83 ¢common car-
riers detween the points of San Jose and Hollister, and de-
fendants Josemph Wythe, Rudolpr Hoerler, William Wehl and J. C.
Bianehini should engege in such business as nereimbefore alleged,
and that sald arrangement and sgreement was made without au-
thorization by the Rallroad Commission of the State of California.

Complainant yrays for an order of this Commission com-
manding‘and‘reqpirins defendants Joseph Wythe, Rudolph Hoerler,
Willfam Wanl and J. C. Bianchini ¢0 cease and Qesist from trans-
porting ' freight by automodile trucks, as common carrieés, be~
tween San Jose and Hollister and intermediste polnts.

Salld defenlents Sam Newbton snd Thomas Biggari, co-pariners
under the fictitious name of Valley Truck Line, and .defendants
Joseph Wytihe and Rudolph Hoerler, by their onswer filed heféin,
denfed generally and cpecifically ell the allegations of sald
complaint. XNo auswer was f£iled by sald defendents Williem Wabl,
or J. C. Bianchini. | -

A pudlic hearing on sald complaint was held before Ex-
aminer Satterwhite at San Jose, the matter was submitted axd Iis
now realy for decision.

Eighway Transport Company called as 1ts sole and only wit-
ness Joseph Wythe, one of the co-defendants above named.

The testimony of *als witmess shows that he and szid
R. T. Hoerler, co-defendent, were desirouws of purchasing sald
operztive rights of defendants Sam Newton and Thomes  Biggart
between Szn cose and Hollister, waich is the sublect matter
of this procéeaing, and in June or July, 1926, opened nego~

tiations wita them for that purpose. It sppears that at this
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time there was pending before the Railroad Commission Applica-
tion No. 12317, filed by Nassres. Newton & Biggart on December
17, 1925, for fthe purpose of removing & cloud upon and %o have
validated these operative rights sought 1o be purchased dy
defendants W;/r'the & Hoerler. Pending the decision thereon,
arrangemenxé were entered into by the interested pééties waere-
by Jbéeph Wyéhe, wnder anld by virtae of a power of attormey made
and executed by Messrs. Newton & Biggert, operated‘said"ffeight
service between San Jose and Hollister, as thelr agent and repre~
sentative. Under this suthorized agency tais truck-line is still
velng conducted by Joseph Wytae, and will be so operated wntil
tais Commission mekes and enters its order and decision on Ap-
plication To. 13804, which is & petition by Messrs. Newton &
Biggart to sell and ®transfer said operafive rights between
San Jose and Hollister todefendants Wythe & Hoerler. ihis ap-
plication for said transfer was heard concurrently with the
instant proceeding. '

It further eppears by the record in this proceeding
that :cséph Wytae prlor to entering into arrangemenﬁs t0 act
as agent for the seld truck line consulted with and was ad-
vised by the Auto Stage Departumexnt of this Commission as to
the proper aad legél method %o pursue in this matter.

The record and evidence in thls proceeding indicate:
clearly fhat there 15 no merit to sald complaint and it should
be dismissed.

A public hearirg having been held in the above entitled
complaint, tae matter having beea Auwly submitied, the Commis=
sion being now fully advised, and basing its order on the findings
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02 Zact which appear ia the opinfon preceding this order, and
good cause appearing therefor, |
IT IS EZXREBY ORDERED that sald complaint be axd %he

same 1s heréby dismissed.

Dated at Sexn Francisco, California, tuis Z T gay

or%ffwa,«?/ , 192 f. Oé_\

Se




