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In the Matter of the Application of )

TEE PACIFIC TELEPHONE AND TELEGRAIZE

COMDANT for increoase 0f telephone ) Application No. 13,795
rates. j

BY THE COMMISSION:

ORDER GRANTING MOTION IFOR
INSPECTION QOF BOOKS AND RECORDS AND APPOINTING
EXAMINER TC STUPERVISE SAID INSPECTION.

Applicant herein has Liled numerous exhibits which may
be described in general as summetions of voluminous documents,
accounts and records. Tae Cities of San Frameisco, Oalland,
Berkeley, Alameds, Piedmont and Albany, which have appeared
herein axnd are respyonsible parties To this proceeding, request
access to these documents, accounts and records with a view
(1) properly to cross-exomine in respect te the Company's
exhinits; (2) to check said exhidits as to their acouracy, and
(3), as oceasion demands, to present their owa independent
sumnations of the facts disclosed by suek inspection. The
matter was argued before this Commission sitting en bane, on
Fedbruary 4, 1928, at which time the Applicant appesred to
resist the granting of the motion.

In view of the impoxtance of this proceeding and the

vast amount of work involved in properly checking and examining
the supporting date upon which the Applicantls. exhibits are
ba;ed, and $0 the end that the facts may de placed before us

in such form Vhat a final determination may beqiioperly grounded,
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it is our opinion that these responsible parties should be ac-
corded every reasonsble opportunity to meke an independent
check and investigation of all such supporting data. In passing
on tais motion we are acting in our Judicial ox q,u.a.si-.jﬁ&icial
cepacity, and it would seem to follow that we must leok o the
prectices of the courts to discover the solution to this problem.
Sefore this Commission, as before courts of law and eculty,
witnesses sre allowed 10 appear and present summations of voluminous
accounts and records, and although these asccounts and recoxds
themselves congstitute the best evidence of the facts contained
thore in their sumation is permitied, since otherwise hearings
world have no end. The right to present evidence in this form
ig, nowever, subject to certsin conditions and limitatiops. A4S
declared in Wigmore on Zvidence:
mfost courts reouire, as a condition, that the mass
thus suwmmarily testified to shall, 1f the books seex
to require it, be placed 2t hand in court, or at
least bde made accessidle to the opposing party, in
order that the correctness of the evidence may be
tested by inspection if desired, or that the material
for cross-exemination may be availadle.™
(Bnd E&. (Sec. 1230, Vol. 2, p. 826)
"But in sweh cases, uwanless there is some legal excuse
for not producing the books of account from which the
witness nag obtained the results testified to, they
mast be produced, if required by the opposing party,

for exemination, or to enable him to cross-examine

the witness."
(Elmire Roof Co. 7. Gould (Conn. 1899), 42
- citing Creenleaf on Evidence,

op. 115, 116.)
The same conclusion was expressed by the Supreme Court of
this State in the recent case of People v. Doble, (1927) 53 C.A.D.
21; 257 Pac. 8l. There a summation of voluminous accounts
was held to be admissible, but the court was careful to say that:

n"Thig summary was admissible under subdivision 5
of section 1855, Code of Civil Proceldure. The
books were proven to be voluminous, the record of
sales going into the number of thousands. Wigmore
on Bvilencs, Sec. 1230; McPherson v. Milling CTo.,
ZZ Col. App. 491, at page 4907 L8O Pac,. oVo;
Peovles v. Dole, 122 Cal. 486, at page 496, 55 Pac.,
SOL, 08 Ame SUe RePe 50; San Pedro Iamber COe V.
Reynolds, 1212 Cal. 73, at page So, J0 ZaC. 410.
TT 15 Do necessary that the books themselves be
offerel in evidence, tut it is sufficient if they
are available or produced in oxder to affoxd the
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opposite party an opportimity to Iinspect, ¢ross-
exenine, or make 2 similar summary. 16 Corpus
Juris, 615, Sec. L21ll."

4 similar conclusion was declored In People 7.
Sawhill (1921) 299 ILd. 393; 132 X. E. 477, 481. '

Tt would seem ridiculous to assume that this Coumission,
sitting in its Judicial cepacity to take the testimony desired
t0 be presented in this proceeding, is so lmpotent as not to
be able to provide appropriate machinery, consistent with
constitutional safeguards, to meet the practical situation
presented in the present instsnce, and In view of the law as
expressed in the above decisions, we are of the opinion that
we are empowered, under and by virtue of our Judicial functions,
to see to it that ‘chése parties be accorded Lfull opportwmity
t0 examine and inspect the Lpplicant's accounts snd records
upon which its exhidbits are based. |

Aé to these supporting recoxds it can hardly be
asserted by the Applicant that thoy are Ilmmaterial or irreclavent.
AS t0 Dbooks and records of the Applicant not in the category
veferred to there mey be o different situation. That prodlem
will be met when the océasion dements.

Tae form of oxder wiich should be made rsguires some
consideration. Books and records need not and should not be
teken from the ctstow and control of the A‘.pplic;a.ﬁt. They
ghould not be subject to examinstion ond inspection e ither at
2 time or in s marnner which would unnecessarily interfere with
the current business of the Applicent or with the investigntion
now beirng conducted by the Commissiorn by virtue of its in-
quisitorial powers. The inspection and examination should
be surrqunded. with sppropriate safeguards. It may Lfrequently

happen that minor and detailed explanations of records and

gocuments will facilitate the examinetion - explanations waick

need not encumber the record of our formal hearing dut vhicx,

a
as/precantionary matter, and for the prdection of the parties 5

Se




szould be male & matter of record.

It wondd seen annronrinte, therefore, thzt the im-

medicte stpexvision and coatsol ol the examination and in-

spection be referred to an Examimer of this Commission, ond
that, if suitable arrengewmonts can be made, the Inspection and
exemination be nhad at a place convenlent and accessidble to
the place where the books and records are now kept. An ep-
propriate order will be made along the lines indicated above.
It should not be necessary to reculre the use of subpoenes in
o aatter of this kiﬁ&, s a falluxre of the Applicant %o pro-
duce the books and records o2 tae category referred to would
lay the foundation foxr motions to strike the exhibits from the
record. 7o this ond, good cause aprearing:
IT IS ZERZBY ORDERED:

(1) That the motion of the Cities of San Fremcisco,
Oekland, Berkeley, Alsmede, Piedmont and Albany for appropriate
orders permitting inspection and examination of books and records
o< Applicent, so far as they constitute supporting data for
exhivits on f£ile herein, be granted.

(2) Taat said inspection and examination be had
vnder tae sﬁpérvision of Lester S. Ready, wiwo is heredy appointed
an Exaxirner of this Commission for the purposes of this Order,
and to whom this matter Iis hereby referred, axd who isfhereby
anthorized to £ix the place.of such examination and inspection.

(3) That reguest for books snd records shall de
aade to said Exahiner who nay determine te time for their
exominat fon and Inspection, which shali ve made in the presence
of an employee of this Commission who mey be designated by
s301d Examiner, and in the presence of & representative of the

Conpany, if it so desires.




(4) Said Examiner shall keep a record of all books
and recoxds examined or inspected and shall repoxt the same
.to this Commission.

(5) Xurther or¢e£s may ve made from time to time o

. caxxy out the purpose and intent;hereor. ,

(6) The Secretary of this Commission is hereby
directéd“to place o copy of thals oxrder in the L£lle oflthis
proceeding and t0 sexve coples thereof upon Lpplicent and

upon the parties who have f£iled this motioxz.

Dated at San Francisee, Collifomia, thiségarnaay
of FTedruary, 1928.
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