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CORONADO TRANSFER,

PACIFIC TRANSFER, VAN & TRUCK COMPANY,
CPPENEEIMER TRUCK LINE, and

TIA JUANA EXPRESS,

Plaintiffs,
Case No. 2407.
-.v S"'

UNITED PARCEL SERVICE QF SAN DIEGO,
a corporation,

Defendant.
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H. J. Bischoff, for Complainants,

Devlin & Broo.‘m:in, by Douglas Brookman,
Tor Defendant.

Richard T. Bddy, for Inter City Parcel
Service of San Diege, Intervenor.

BY THE COMMISSION:

CPINION

Conplainants herein are engaged in the transportation of
prorerty by motor truck between Sen Diego and various adjoining
towzns, opereating either under asuthority of cértiricates granted
by this Commission or by virtue of prescriptive rights estab-
li;hed prior to May 1, 1517. They ocomplain that defendant

Unived Parcel Service of San Died is condueting, without su-
thority from the Commission, a common carrier business Lor the

transportation of parcels between San Diego, on the one hand,

and Coronado, National City, Chula Viste, Nestor, Palm City,

San Ysidro, La Mesa, Lemon Grove and other points on the other




hend, thus operating in competition with complainants. Complaip-
ants pray for an order restraining sald defendant from continuing
suoh operation unless and wuntil it shall have obtained from the
Reilroad Commission a certificate of pudlic convenience and necess-—
ity.

Defendant duly filed its answer to the complaint denying

that it is now or at any time has been engaged in the transporta-

tion of freight as a common carrier between the points speciried;

admits that it has not obtained from the Railroad Coqmission a
certificate of public convenience and necessity, and avers that its
operations are such as would not bring it within the jurisdiction of
the Commission.

Upon the issues thus jolned a public hearing was conducted
by Examiner Gannon at San Diego, the matter was duly submitted on
briefs and is now ready rSr decision.

Complainents called two witnesses in suppert of their al-
legetions, both employees of the defendant corporation. One of
these, its manager, testified that defendant had commenced doing
business in San Diego August 15, 1927, and had cgused té be in=-
serted in a Sen Diego dsily newspaper an anpouncement of its en-~
trance into that field. This advertisement set forth that de-
fendant offered to furnish delivery service in Sam Diego similar
to that readered by United Parcel Service in various other meiro-
politan centers. It is admitted that in soﬁe instances such ser-
vice is of the common carrier type, and in others of the pd vate
carrier type. Witness testified tbat defendant had entered into

" written sgrecments with approximstely 30 shippers inm Sen Diego for
the delivery of their packages to the towns named, Sen Diego in
each instancé being phe point of origin of such shipments. The
witness further testified that He had been approached by other
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shippers who desired the service but for various reasons he had
declined their business and that no service was in any case renwg
dered except under contract.

The otaer witness called was employed by defendant to
interview shippers for the'purpose of soliciting their business.
HEis testimony was that he had been 1nstruoted by ﬁis superliors
to exercise great care in the selection of persons to whom the
service was offered and in 1o case to render such service except
as a result of a contract duly signed. He had called on various
merchents to familiarize himself with the nature ol their busi-
ness, the probadle volume thereof, and other minor considerafions
in which he might be interested. The contracts vary as t0 rates,
terxzs, etc., and the matter ol signing & contract aight be, and
frequently was, the subject of prolonged ﬁegotiations. Witness
estinated the number ol contracis actually entered into at three
per ceat of the total numbder of shippers in San Diego. EHe called
on about 100 firms and wrote is contracts, the other 85 ﬁrospects
being rejected by him for one reason ox another. The witness
testified he made no offexr of service generally to the public. All
the contracts wore in written form and there was 1o wiformity as
%o their provisioné. Approximately 300 packeges per day were picked
up in Sen Diego, of which 230 were delivered witiin the limits of
thet ¢ity, about 15 per cent going to other points.

Complainants undertook.ﬁo show that defendant wes deliver-
ing, over its regular route, percels collected in Los Angeles by
the United Parcel Service of Los Angeles and forwarded to San Diégol
by en authorized carrier, but this testimony was excluded as pot
being within the issues of the case. The complaint‘speciriCnlly
limits the alleged illegel operation to shipments originating im
Sen Diego and destined to otier designated points.

There is no dispute as to the facts hereln and we are

called upon to determipe only whether the operations of defendant
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company ere those of a common or a private carrief.

The evidence shows that United Parcel Service of San Diego
was incorporated "to conduct aﬁd carry on the business of a pri-
vate carrier * * * * put only for and under contract with parties
whom it may voluntarily select; = providing that ***** gnis cor-
poration shall not have the power and shall not engage in the
business of a coumon carrier.™ From the ineception of the busi-
ness defendant has reserved aﬁd exerclsed the right or'seleotion
in respect to the shippers served dut, generally speaking, it
appeers willing to enter into a contract with any individual or
Tirm handling a ¢lass of business which may appesr desirable.

To impress upon one the character of common carrier it
must be shown that he "holds himself out as suck to the world;
‘that ke undertakes generally end for ell persons indifferently
to cerry goods and deliver them for aire; and that his publie
profession of his employment be such that ir.he refuses, withdut
esome just groundf to carry goo@s for any one, in the course of
ais employment aﬁd for & reasonable and oustomary price, he will
be lieble to ean actlion.”

In Associated Pipe Line Co. v..Railroad Commission (176

Cal, S18) the court quotes the above definition and by way ot

further élaririoation adds:

"It is one who offers to carry goods for any psrson
between certaln termini, and who is bound to ocarry for
all who tender their goods and the price of carriege.
Hence, in order to bring petitioners within the purview
of the provisions under consideration, it must have been
made to appear that they had voluntarily devoted their:
transportation facilities to the indiscriminate use of
thae public for hire, thus constituting them common
cerriers.”™

In the case of Muan v. Illinois declided by the T. S.
Supreme Court and reported in 94 U.S. at page 113, it was aaid:
"hen, therefore, one devotes his property 1o a use
in which the public have an interest, he in effect
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grants to the public 2n Interest in that use, and
must submit to be controlled by the public for the
common goo0d, to the extent of the interest he has
thus created.”

It was suggested in Frost & Frost v. Railroad Commiasion
of California (271, T.S. 583) that aﬁy carrier might, "by the
simple device of meking private contracts to an unlimited aumber,
seoure all the privileges afforded common carriers without assum-~
ing any ol thelr duties or obligetions.*™

There is no evidence here that defendent made, or attempted
to make, contracts to an unlimited number. Nor is there any evi-
dence that its operations were not carried on in good faith. . It
was not even "posing™ as a private carrier. Out of a total of ap-
proximately 1000 poténtial shippers it selected 100 as offering
the greatest possibilities and of this number 85 were finslly re-

Jected for one reason or amother. To the 1§ contracts thus signed

15 more were subsequently added in the seme meaxnzer making a- total
&1‘\

or 30 contracts now in force and effect.

We have given careful consideration To_the evidence in
this proceeding and conclude %the testimony does not sustain a
finding that defendant was operating as a common carrier. Its
sexvice is confined to shippers with whom it has contracts, and
to them only, and in no sense does it hold itself out to serve
tke public generally. So far as the record indicates its oper-
ations are those of a private carrier. In view of the determinationf
of this question which has been made by the U. S. Supreme Court
in the Freost & Frost casé, supra, holding that the jurisdidtion of
the Railroed Commission over auto truck carriers is limited %
those who operate between fixed termini or over regular routes,
as common carriers, we must find that the operations of defendant
are those of a privete carrler over which this Commission has

no Jurisdiction.




The oomplaint will, therefore, be dismissed for leck
of jurisdiction.

A pudlic hearing having been held in the above entitled
complaint, the matter having been duly subtmitted, the Commission
being fully edvised, and desing its order on the findings of faot
appearing in the foregoling opinion, |

IT IS EEREBY ORDERED thet the complaint in this proceed-

ing be and the same is hefeby dismissed for laék of jurisdlotion.
Dated at San Framecisco, Californmia, thls / Zzzfiday ot
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COmm1§ﬁioners.




