Deeision No. | HR4GH

2EFORE TUE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA.

HOTOR SERVICE EXPRISS,

SAT DERYVARDING TRANSPORTATION -
COMDPATY, PACIFIC MOTOR ZXPRESS,
and LOS ANCEIES & NEWRORT
TREIGIT LINE,
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Defendonite

YOTOR SERVICE EXPRESS,

SAN STRNARDING TRANSZORTADRICN -

COMPAXY, PACIFIC MOTOR EXPRESS,

and TOS ANGELES & NEWRORT FREIGHT

LIXNZ, .
. Plaintiffs,

S. B. COWAY, doing business under
£ne fietittlous name of TRIANCGLEs
ORANGE CCUNTY axnd SAYTA ANA EXPRESS)
and ADAN BaXER, doling dusliness )
wier tae fietitious name of }
BIELT LINT ZXPRESS, %
)

Defendantse.

¥, J. 3ischoff, for Plaintliffs,
Richard T. Eddy, for Defendants.

BY TEZ COMMISSICXN:

OPINXNIOX

4 public hearing ou the above entitled cases was held by

cramines Genson 4n 4ae ity of Ios Angeles Octoder 27th and 28th.
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Tae two were consolidoted for hearing since they related to the
same nmatter. The San Bermardino Transportation Company withdrew
as & party plaintiff vrlior 40 the hecaring.

The defendants have moved trhat the complaints be dismizsed
on tae ground that nowaere In the complaints was it alleged that
tae acts done were in violatlon of law, nor ¥That they were done
ac common carriers for compemsation. The motion is denled. Tae
alleged acts are clearly set forth aﬁd the complainants pray |

there i the defondants be xestrairned £roa continuing such

perat! The defendants could not have been misled theredy

or have bYeen wravle to prepare their defense.

Defendant Cowen operates a motor truck line under tre
name of the Triangle,Orange County axnd Sents Ane Express from
Los Angeles southwerd %0 ingheim ané Sexta Anc. Defendant Baker
6perates vae Beld Line Zxpress from Balboa Beach ﬁortheastward
tarough Ansheim and Sarta Axe and on t0 Riverside, Saz Bermerdine
and Redlands on Yhe east.

The main issue Ls whetaer the defendanis have been oper—
ating their business in suck o menner as o constitute an ile
legal exvansion of the operative rights granted to them by thls
Commission. The complairants in substance allege that the de-
féndants have by agreement published proportionel rates gnd other-
wvise mainteined suck o close relationskip in the operatlion of thelr
?espective lizes that they aave viriually established a through
service. Deferdants edmit *hat +hey have £iled such proportional
»otes amd imsist that they heve a wight to f£ix such retes at wille

t will be necessary, therefore, 10 consider the meaning snd pur-
pPOSe 0 mmx proportional rates and under what rigat motor caxr-

riers may incorporate them ln thelr tarlifis.




By proportional rates ls meont those which differ from

toe corresponding loccl raites and which gpply only 1o trafiic
whien is dosiined %0 or is brought from o point on the line of

a cozmecting carrier. They are not the seme as joint rates.
A Joint rate is one applicadle to salpments froz a point located
or. +the line of onme carrier to a point om the line of another,
made by agreement detween tie corriers and published in a single
torifd wnler proper concurrences of all lines over whien the rates
apply. Waer tre comnecting carriers for some recson faoil 40 make
srreqgenents for the establisiment of joint rates, it has beex the
ractice for one carrier alone %o puvlish so-called proportional
rotes on shipments recéived or delivered 4o connecting carriers at

-

a designeted point. 3Boith Joint rates and proportional rates srec in
the aggregate of
nearly every case less than/oorresponding locel ratesz, and are per-

mitted t0 be so on bhe theory that a longer hauwl is entitled to a
.tl

relatively lower rate per mile then o shorter haul. The fact thaat
sueh refes are in many cases establisaed for the purpdse oT hceting
competition docs not of itself make them illegal.

There wmey not be any lmberent vice in the establishmént by
carriers of either proportional or Joint rafes. Ehey ere, aowever,
subject 4o regulatlon under the generazl power of the state To regu-
lote common carriers. Section 33 of the Public Ttilities Act of
Califoraia refers %o Joint rates, but thic section has.no applli-~
catlon %o carriers by motor truck, nor 1s there any »rovision in
reference thereto in the Aute Stage end Truek Transportatlion ict.
Though there have been a number of cascs before the Commission ia-
volving %ne right of motor carriers 0 estebllish joimt rates, the
{inctant ease 1o the first apparently in valceh the gucstion of pro-

portional rates has been presented.
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A line of decisions by trnls Commission begimning with
Wectern Transport Company, Decision Ko. 9892 (20 C.R.C. 1038);
and followed by Blalr vs. Coast Truck Line; Decizion’ No. 10338
(21 C.R.C. 530), Oaklend, Scn Jose Transyortation Company,-
Decizfon No. 13321, (24 C.R.C. 660), end Eighwsy Transport Com-
peny, Decisfon No. 15328 (26 C.R.C. 942}, lay Cown very clearly
tze rule in respect to tﬁe establisiment by motor carriers of
Joint rates. From a study of these Cecislons we can lay Qown
these conclusions: that because of essential differcaces be-
tween rall and motor fruek transportation, this Commiscion must
of nececcity adopt different princizles in regulating the oper-
atlons of the two clasces ¢of carriers; that motor carriers
saouwld be ldefinltely limited in the field of thcir opexrztions
and not permitted to deviate from their vrescribed routes nor
in any otiaer way enlarge the operative rights granted to taenm
withouﬁ Lirst obtalning a certificate from thiz Commission trhat
the public convenience and necessity so require; that tkhe filing
of Joint rates by *the owners of distinet operative righis 1s %o
o extent an estadblisiment of a through service, a linking up of
tae wo lires, and 0 that extent smounts to an enlergement of

the two operative rights for which a cextificate must be obteoired.

The charge of the comdlainants herein is that the defend-

ents have published proporiional rates witkout first obteining
authority from this Commission, and the complairnants argue tiet
proportionsl rates like Joint retes zre 0 be cendemned beceause
ney effect o unaguinorized expaxsion of autnorized operative

rights. Ve neced not further examine the technical differences

betweecr the two, nor Qetermine whetaer ithe establishment of pmo~

portioral rates without a certificate skell in every case bYe
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proaibited. 4s we have seen, the Jurisdiction of this Commission

o zegulate such matiters rectc In itc general power to regular

rates =nd $0 determine generally the route ané 1limit of the oper-

ative rigaht granted to eacn mbtor truck cerrier. And, ss we have
seen also, the preaidivion of jointvrates must de ﬁpon tae ground
that taey result in arn enlargement of the motor carrler’s oper-
etions. S0 in %kis case, we zave to decide oaly whether the
defendants ﬁave, by *he filing of such proportional tariffs and
otner cets, sought indirectly to enlarge thelr operations beyond
the Llimit fixed in their certificates.

As stated, proporiional retes are filed by a single cax-
rier when it is fmpracticable for the connecting carriers to join
1v +he establismment of Joint rates, or wkea they refuse vo do
0. The proportional raites in guestion were incorporated in toar-
1£€s filed comcurrenily by defendents in September, 1926. Nelther
tariff specifically named tze connecting carricr or carxriers, but
each provided that the proportional rates were avallable only waexn
sniprents were delivered Zrom or %o Lramchise motor carriers at
Semte Ane or Anaheim. Te must infer that such terifis were filed
by e two defendants uwaler some agreements Certeinly, since
they separaiely £iled such rates, 1t camnot be contended by
either defendant itaat tihe other aad refused to énter into a
joint mate sgrecment. However that may be, tae result odtalned
by them iz the mutual estoblisment of proportional rates, as
we spall see, was substentially the same as that which would
have resulted from the publicesion of = Jolnt rate.

Tt 45 “rue that some carriers. oﬁher tazn the defendants
themselves may save participated o & slight extent Irn the busi-

ness eveilghle uwader such proportioral rates, but the fact remeines
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pobch practipally all of <the through movements of freighi were
routed by one defenlant over the line of the otizer. This 1s
shown by the freight billsc of a typlcal day's business. De-
fendent Baker admitted that ae could not meke hlz proportional
rates eflective watil the Triangle Express Company also estab-
lisked similer ratesz, for the btulk of the new dusiness was $o
come from Los Angelese  The combined proportional rates were
Lixed at about sixty per cexnt of the combired loeal rates on
shipzexnts from Los Angeles to Rivercide and near-by points, and
are adout cqual b0 tae local raves of other carriers, that is,
the complalinants® lines, which operatc over %he more direct
route beitween thé'two citles.

The defendants kove not attempted $o Jusiify cueh re-
ductions in thelr rates on the theory that the cherge for a
longer naul should ve relatively less per mile than for a
sioxter naul. They explsin rather that they were coxnsidered
%0 be more in the nagture of commodlity rates. This brings us
to the consideration of the otner alleged »ractlces of defend-
axnts in respect 0 thelir Lrcight tariffs oxd the maxmer in
vwaich freight haz beex handled by them.

The evidence chows that a large part of the freight mov-
irg over the Triangle Express and 3eld Linelzxpress from Los
Angeles to Riverside cxnd nearbdby noints 1g shipped by the Inter-
City ?arcel Service, o eomparny omerating o plek-up and for=
warding service £or parcels witain the city of Ios Angeles.

The Inter~Clity Company presents a quantity of parcels to the
Trizugle Express at the depot of the latter in Los Angeles,con-~
.8igned 4o Riéerai&c, San Berzardino and other poinis on tThe

RBolt Lize. NYow, though the Inter-City Compery has apparently -
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colleeved full tramsportation charces in advance from the con-
signors of thae verious parcels, L1t Qoec mot ab once tender o
the Trisngle Express tae freight charge for eitzer the Triangle
naul or the Belt Line neul. XNor is the usugl system followed
by the Tricagle Expresc mor the Belt Tire im billing tze shipper,
the Imtem-City Parcel Service. A_paréntly zll daily records
are keps in trhe office of the Inser-City Company ard tre only
moconds kept by the delfendont carriers are the coples of toe
Inter-City Company's dellvery sheets. These show the naxes of
consignor and consignee of ecach parcel and tac welghte, listed
or several skeets, one oX mOre for Riverside, San Berpmardine
ond coca of the other esstemm moints on the Belt Line. Once
each monta come so0rv of and accownting 1s had betwéen the Inter-
City Darcel Compeny cxd the Belt Line Express, but it is apper-
ent %het neither of vhese carriers make: out proper bills of
lading or render Dproper freight bills to cither consignor or
consignee.

We shall consider first tae evidence in respect %o the

cherges made by the Belt Line sgalnst the Inter-City Company

Tox the transportation of percels. T4 should bé noted that

ess o1l comes ©o the Belt Tine from the Triangle Ex-
ay of Sante Ans or Ansheln destined to Riverside amc
points where the parcels ore delivered by “he Belt Line
‘tpe wltimete consignees. MNr. Baker of the Belt Line,
taskificd that he now recelves from the Inter—City'Company'for
nic service S cents e varcel {up to 16 poundzs) plus 3[4 of
for parcels welghlng fron lelﬁo 50 pounis,
so August, 1927, als charge for smaller paxr-
cels was © ;er'parcel, plus 1 cent per pound. Mr. Tobias,
sudtsor for tne Iater-City parcel Compoxy, testifled trat he had
wnowledge of the amounis allowed to tae Belt T4ine for such ser-
vice and 07 the records kept Dy nls compény snd, testifying from
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nis zecords, nc stated that during the month of August the Belt
Tine eaprict for them a total of 4069 parcels haviag = votal ﬁeightu
of 52897 pownds. The sxmount eredivted to <he Belt Line for trese
wae 3773. o2 which $459.79 khad been paid'on account. XMiss
. co an cmploye of the Inler-City Porcel Company, htesti-
tpat the sum of 3773, wes the credit allowed to the Zelt
Tine for the August busimess, but tiat she had no xnowledge of whet
amount 2ed sctually been pald. She herself extended the credits on
the delivery records Opposite e weights given for cach parcel shipypede.
L careful analysis of trese credits does not reveal trat the
amounts sllowed by the Inter-City Compary to the Belt Line were in
violation of the Belt Line's teriffs for this class of‘business, or
shat the totel eredit of 3773. is incorrect. However, there was no
explenction of tze testimony taat only 3459.75 of thls amount nad
actuelly been pald, or of the unprecedented system of book-keeping
oz the part of the Belt Line waich permltte thiz saipper o Xkeep
chimate tae weights end charges, and %o render
arricr merely a momthly statement of the credlis allowed.
Some explenation of the lack of book-keeping nethold on the
part of the Belt Line may be found in the admission of Ifr. Cowan of
tac Triangle‘Expréss “ant he is an owner in the Inter-City Parcel
Service. Now, what Is the system ol the Triangle Express in haxd-

1ing %aic same class Of business from the Inter-City Company Tor

tmensportetion from Los ingeles to the Belt Line at Santa Ana?

.

The evidence showe hav vac Irisngle Express; 00, XKeeps no re-
cords and makes no bills, exéopt a monthly chtateomont made up Trom
sne same delivery sheets compiled by thae Inter-City Parcel Com=
peny. Defendent Cowan testifled that he nad access %o the dellv-
exry rocord sheeds in the flles of the Ianter-Clty Company. wnlen

zsheete were entered in evidence as Byhidbi4t Jo. l. Mr. Cowen
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offercl in evidence a freight bill purporting o be tac bill
of the Triangle Bxpress to tae Inter-City Company Jor paxcels
carricd during the month of July, apparently a stovenment com~
piled from the seme Inter~City delivery records for that monvh.
The Auwditor of the Inter-City Company tesvified tﬁat tois was
similar 4o other monthly statements, but he dld not Xnow whether
14 or similar bills for cubseguent wonbtas had yet beén paid.
tuere con be but one conclusion from thls testimony. The
Priangle Express, as well as the Belt Line Express, by thelr
Pailure t0 meke out proper bills of lading and by their fall-
e %0 insist wpon prompt settlement of sceounts wita the Inter-
14y Compeny, have accorded o preference im favor of tals par-
wler shipper, and the menner iz which they each bave handled
tnis pusiness lndicates the existence 0 some agrecment between
Lo conduct their operations in violations of lawe
The charges made by tiae Triangle Express for nauling toe
parcels'of the Inter-Clty Compahy, or, more correculy, the'crcd—
14z allowed by she Inter-City Company to the Triangle Express
for cuek service, arc odmittedly at the rate of 22% cents per
100 pouvnds. 1 {1z the Tirst-class proportiomal rate as glven
in- *ne Triangle Express tariffc. Deferdant Cowan claims that
becouse veriows percels consigned by tae Inver=~Clty Company
are grouped togetier and hauled in a traiier apart from other

freight 40 Suata Anz and Ansheim they are embitled to a bulk

o» econzolidated packaoge rate. CThe firct answer to this claim

.

tpat . .
izfa mere grouping of & guantity of packsges in a trallexr does

not constitute a comsolidated paciase, end second, the Trisngle
Zxpress aas no such consolidated vackage rate scaedule in its

tariffs on file. Consolidated packeose rates are entirely
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distinet from ordinary class rates ond must be specifically pro-
vided for in a carrier’s farifls. )

Triz brings us %o the mabtter of the operation of vhe motor
equipnent of the Triangle Zxpress over the route of the Belt ILine,
walch the compleinants allege is such as o0 coustltute o throﬁgh
service. There is a confliet 1n evidence as o the overation of
trucks over the thArough route, but defendant Cowan aldmits that his
trailer in which the Inter-City consignments are hauled is taken
straight throush from Los Angeles 4o Rivercside behind a Triangle

¢k Crom Lot ingeles t0 Sante Ane and behind a Belt Lgne truck
Ana 0 Riverside. Though this trip lc made dally, no
¢ ol suen treiler by tike Belt Line has been filed
witia the Commicsion. Genercl Order No. 67, in'respeCt t0 the leas-
ng of equipment, makes xro distincilion between vehlcles operating
unéer thelr owa moitive power and otiaers, cnd clearly requires <ne
filing of o lecze waen any vealele used for transporting Lfreigat

is operaved by o carrier other then the owner. Iloreover, tThougk

e evidence offered by the complainants to show thal the Iriangle
L

ress trucks operaited over ihe Belt Line was not conclusive, 1t

wes showm shat the two defendants nave been =0 rezdy to extend
favons Ome 40 Lne other that we may consider It st least addivional
evidence oF their concerted plan to do imdirectly what they are pro-
nidbited %o do by law.

Oxner evidence of %ac close co~operation between tie de=-
Pendant carriers is found in their edveriising end sollicitation
of busciness. At Ruvercide the defendent Baker secured signatures
of salppers 4o 5 printed sgrecment instructing nim to xoute all

Tos Angeles over vhe Belt IZine ﬁxpress and the Trl-
hile at the depot in Los Angeles occupied in

e Triangle Express there is displayed o large sign
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indicating that it is & depot also of the Belt Line Express.

Jrom the foregolng we have reached the conclusion that the
aefendants have illegally attempted to expand their res-
pective operctive rigats. The conourrent f£iling oL propor-
tionzl rates, together wﬁth the other evidenoe of close relation-
ship between the two carriers, supports complainants' sllega-
tion that suck roates were published for the exclusive purpose of
establishing, and thet defendants nave in Tact esteblisked, a
through service. We do noit mean to hold that the filing of
proportional rates by s single carrier in a proper case shall
0 itself constitute an expension of such carrier’g operative
fight and thet it is required to first obtain a certificate from
this Commission. Eack case must be deocided on its merits. We
nay say, however, that there 1s no Jjustification for the publica-
tion of proportional rates by these two comnecting carriers. Any
obJect sought to be attained thereby may be and should be at-
tained through a Joint application 20 this Commission to es-
tablisk a Joint rate.

The complainents® allegetiorn that the Priangle Express
hes charged fhe Inter-City Parcel Company @ rate 1ot contained
in its published teriffs reises the whole guestion of disorfmina-
tion Iin favor of that shipper. Such diserimination was clearly
shown.

Accordingly, the following order should be issued:

ORDER
A public hearing having been held onm the above entitled
yrbceeding, the matter havirg been submitted on driefs, the
Commisgsion being duly advised,




IT IS HEREBY ORDERED that the proporticnal rates p'ab;
lished by S. B. Cowan doing business uader the fictitioas name
of Triangle, Orange County & Santa Ara Express and Adam Béker
doing business under the fictitlous neme of Belt Line Express,
be cancelled and withdrawn by appropriate tariff éublication
end that said S. B. Cowarn and Adam Baker within twenty (20) days
21le with this Comnission revised teriffs in accordance with this
order, and |

IT IS HEREBY FURTHER ORDERED that said S. 3. Cowen and
sald Adam'Baker‘quofe and apply 6nly sach Tates as are legally
publisked énd filed by them with this Commission and that they
immediately cease and desist charging any shipper a consolidated
package rate v thout having £irst filed with this Commission tar-
12f3 specifically Setting forth consolidated packagelratés and the
conditions under which such consolidated padkagas are acdpptei for
transportation. a

IT IS EZEREBY FURTHER ORDERED that the said Adam Baker
Immediotely cease and éesist fronm thé opexration of axy trﬁcks,
trailers or other tromeportation equipment not owned bj_him over
the route or any nortioﬁ of the route of the Belt Line Exrress
without £irst £iling with this Commission s lease thereror, as
provided by Goneral Order No. 67. @J‘

Datea at San Francisco, California, thiséZﬁ__aay of

1928. o

—

Comﬁqé&iﬁﬂbrs




