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DeciS'ion No. • 

EE'S"OaE '''R c: RJ..!LRO.:J) COlmSSIOl~ OF mE STATE OF C&'IFORNIl. 

?j.CIPIC ST~ ~~. EGG, C~E.JND ) 
?OUL~RY ASSOCI~ION, ) 

) 
Complainant, ) 

) 
vs. ) 

) 
SOu:J:~ 2ACIFIC CO~4"1Y. Th"'E ~CEISON,) 
TOPlXA. .tw."m S .. \:'~.li. PE ru:r.r::;;.y COl:?.Alr!, ) 
THZ WES':!ZR!\ rACIFIe R,(uJ:Ro.:.:o COll?.lJ-.TY, ) 
!.OS .ANG'NZS " S~T L.A'KE ItULROIU) CO~- ) 
?~Y, MODESTO ~"TI) 7:t~IRE ~RA.CTION C01:- ) 
?JJ..'Y" XORTEllESTm ?ACIF!C RlJ:LRQA] ) 
CO!!2A..'rr, PACIFIC E!ZCTRIC RAI:LWJ::I COU- ) 
?A..~, p~.a;rr..i ~ .lL'TI!D S-ANU ROSA Rl.II.?OJ:!), ) 
S1a.CR£m~O :NO~~ P.1J.'D!{J::[, ) 

) 
Det~dantz. ) 

Ca.se No. 2230 .. 

ArcCuteb.en, Oln~.r, !.umnon &. Greene, by Allan P. 
i¥lO.tthew, tor com;p1aina.J:.t. 

J. E. Lyons, tor de:telld~ts. 

By Decision No. 18587, July 8,1927, in tho ebove en-

ti~~e~ ;proceeding we found ~~t t~e ~ract1ce of detend~t ~­

:1.ers in req utring the sh.1:p:pers of butter, e5Gs t cheese and. 

d.resse~ J;>o"J.ltry, l.n co.rloo.~ lot·s \l,lld.cr :retrieera.t1~, to prq 

e1 tQ.er ~l'le Sta.ted Rofri5erat1on C"Aal"g~s a.s set :tortb. in section 
. . 

2, or. ta.e ea,r' use e.na. cost of ice and. .salt basis ~s set forth 

in Rule 241 ot ~otective ~ar1ft No. Z, C.R.C. No.2, to be un-
' .. . . 

just .and 'Ul:l.reaso:c.a.ble ·and. in violation of Sections 13 ~d 19 

o! the Public Utilities Act. Defend.:lr.tz' were direoted to e,stab-

~1sh 0:1 or befo:e .Se:pte:iber 1, 1927, for tb.e ~efl'15era.t10n o:t 
. ... .. 

• ,J. .. 
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those 'co=or!1 t1 os between ell ~01ntz in Ca.lifo::-nis. chare,es not 

in excess of those' ~rov1~o~ tor the servicos of ic1ng ~d re-

icing as ~er Section 4 of the sa~ Perishable Protective, Tar-

1~!, hereafter reto==o~ to ~s the ~ost-ot-1ce bazic. Compla1n-

a.:.t' s ~leo. tor repara.tion on Pc,st shipments vias deDied. 

Deten~ts j,71.l.blishee. the basis of chc.rges effective 

September 1, 192.7, 1n Supplccent No. 12 to Perishablo Pl"Ot.ect-
iva Tari!! No. Z, C.R.C. No.2. ?rior to tho effective date 

t".o.ereo! tb.ey petitione~ tor a moc1.ifi cation o! the order and tor 

So rehearing and :-eargwnent thereon, wAiM was de!:l1ed by :Decision 

No. l8907, e.o.ted October 25, 1927. UDon petit10n of compl:J.1na.nt 

the proeeed1~ was reopened solely for the pur~ose of reconsid-

ering the issue of repz:ation an~ tor oral argument thereon. 

T".c.e ~tter was ora.lly argu.ed Jo:n.U3::Y :3, 1928, ~ the 

eOoso submitted. 
'. Reparation is sQ:.5.lt both on the shipments mov1:Ogun-

der Sto.ted Retrigerc.tion Charges and on those movins under the 

so-C$J.led ~e ~ Charges. As eXDlai.:c.ed in tlle original deci-

Sion, the Stated Charges shown in Sectio:l 2. o! the tc.ritt are 

!on c:l.O'O.%lts l'er ear. varying from (v30.00 to $55.00 according to 

the le=.gt:a. of haul a.Id the terri tor! tre.versed. under this' tom 

of 'refr1goro.tionthe carriers assc.me the entire burden of fc.rn-

1shi:lg :I. cO:::lplete servic.o,. The R"Ae 241 Charges are pr.edicated 

'Ol:: a mod.1t1o~ to::: of rotrigero.t1on ava.ilable to those Shipments 

req,,'Ci:'i::.g an 1n1 t1~ ici:lg c.l:ld no re-ic1ng e:l route. T:a.e ini-

. tial icing: mJly 'boe a.one by ai.the::: tbo oc..rrier at tAO cost-o!-1ce 

bOlSis or by t:a.e sb.!.:p~er at his election, but in addition there 

is a~ge 0:$5.00 per car if the '~ourney is co~1ned to~· 

single origin gJ:('JC.P ~ $7.50 per ear if c on::ined to two contigu-

ous origin srOUIls, ani in ell other cases 20% 0::: the S~ted ., 

~arge~ 
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:30·t"a. eo:npla1~:rn t a,nd dete:c.da.ntz c.gree that. the e7..e.ct 

a:nO'C.D.t· or repar::.tion 0.\\0 cannot b,e d.etermined on the sb.i~mellts 

!lovi:cg ~er st:;:.ted cb.c.rgGs, tor there is no method to a.e~ate­

Joy e.etemine the ·s:lount of ice and sc.lt lleedee.· tor cach' individ-

ual sh1pment. The record shows tlta.t tb.G maximum a.mount o~ ice 

re~uired ~or the safe retr1gerat10n of these co~0d1t1es is a~­

proxi~tely 9000 ~ounds, ani com.plc1n~t suggests it would be 

eCl.ui t::ole to o.eee~t· t~i$ a.c the o.vera.ge a::.ount used, and. to award 

rep.s:3.tionin the ~f~ercnce b:etween this a:lount and the stated 

charges paid. JJ.. though. the ev1denee 0: eocplaill$.nt sllows. that 
., 

shiJ;lme:ts moved sQ.!ely wi'th a maximum of 9000 pounds o'! 1'ee, de-, 

!endant.$ o.c:tl:I.ally turl:l1s11ed ::lor e tb. en this OJ:lom:. t 01: 1ce and" per~ 

tOr:l.ed a co::lplated service, p~i:cg in some instances Q,J;>DrO,...1mate-

11 ::.z .mu.ch tor the ice and ssJ.:t u.sed as they received under the 

S:tc.ted C'.a.3.rge;~ As 1l1ustro.tive, ~he AtChison, ~o'peko. o.:a1 Se.nts. 

Fe in tlovillg 4r4 ea:'S 01: eges troI:1 Groups C a~ D ~oints, to :'os 

~geles, Riversic.e end S~n Diego, used an average o! l6·,120 

:pou.n~s of ice s.no. 657 .l~ ~o'Wlds of saJ:t per car. The 3.e~ 

cost of the ice was $4.41 per ton ~~ the salt 53 cent::: ;per 100 

~oun~s , mUing s to tal e ost o:t $39.04 'pe r co:. T".c.e ~ verage -:e,v-

e~:c.e on these shipments UJ:lO:e-:til.e Stc.te~ Charge VIas *39 .. 9J. :per 

car.. ~he St3.ted. Cb.s.rges, ;per so, were not :ro-cnd to, b.a 'IXO.ju:lt 

and. t::lI"'ec.sona.ble ~ the decision only condemning tho ~a.ctice o:t 

de!e:c.dants in roquiring ~:p~ers to acco;pt either the Stated 

Retr1.eer~t10n or tl':..e R'ule 241 Ch:.-:ses. .A tiUl erA eoc.plete 

service Wc.s he-:e accord.ed. eo::.,Plains::.t under the rogular u..ri:r:r 

rates, ·whicll 'tor the semca rendered have not boen shown to be 

u:arcasonable·; a.ls 0 shi'p;pers h.':.d the option of using the Rule 

24J. charges. I atl o1';.t:b.O o:pinion t'.a.e..t rO'po.rat1on sho'llJ.d. not. be 

awarded 0':0. shi~::lents mOving und.er the Stated Charges. 

Witb. res~ect to shipments movine; under R'ule24l 
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C"a.a.rges, cOI:lplein~t seeks rOZ'3.rati on in the =mount of the char-
, . . 

ges o~ $5.00 per cc.::.-, ~7. 50 pe::- car,. or 20?,~ of the Statod Charge 

~ the' ea.se mJXY be, which are in ada.i tion to the cost ot the ice 

,furx.i:med. ~ese o.mounts can be accurately determined.' 

The Rule 241 Cha:ges were esta.blished by order of the 

":io: of tederc.l control of rail:-oads. Complc.in~t contends that 

their establishment at the time when tho federal controlled11nes 

were :lot U'O.der the jurisdiction ot :xr:.::r regu.lc:to:-y bo~, \"las con-

trarY" to the previously expressed. views ot both this COmmission 

a:~ the Interstate Commerce Co~ss1o~ in 30 t~ as they were ~p-

~licable to dairy 3nd. pow. try products. In The :.!atter ot Pri-' 

va-:e Cars, 50 I.C.C .. 652, end. the Pe:,ishc.'ble Freight Investiga.-

t10n, 56 I.C.O. ~9, tho FederaL Oo::.:nission ap,proved the cost-ot-

ice "o~i$ tor the :-etr1eerat1on of d,3ir; J;lroducts. Tile lat·ter 

proceedi:og l1C.S instituted at the reCj::::.ezt of tho Director Gener-

al of Railroads p:ior to ~e pUblication of the National Perish-

aole ~otective Taritt, ~d in considering the cost-of-ice basis 

~e. the Stated Charge the Interstate Comme~ce Commi~sion said: 

" 

"~Ae $itu~tion i~,eom~licated by the ~aet ~bat 
t'b.e :9!"Q;poscd tariff ~es not contempla.te tAe abt!ll-
don:nent ot the cost-of-1cebc.sis, but retains !.~ in 
Section 4. 1~ the case ot su~ 1m~ort~t commodities 
as freSh ~e~ts, p~cld:g houzo produots, dai:.1 prod-
'!lcts, ~ir;b., sb.ell t1sb., coreal beverages, oanCJlO.s, 
~d coco~uts. ~oreover, $0 tar at lecst as ~re$h 
:no~ts, pc.ol~in5 ho'C.Sc proc:.uots ~nd. d.airy l'rod:::.oto 
arc conoerne~, t::::.1r; b:.zis of chc.rgi:c.g wac o.~;proved 
"oy us In Tho l:c.tter of ?r1vate Oc.rs, zuprc., c.!ter 
ell investigation in W.c.iCll the respective ::,~e::-its ot 
tAe s~ted cba~ee za~ cost-of-ice 'oasis w~rc c~­
s1dered. TT 

.A somewh~t similc.r fiXJdi:og r.e.$ I:l3.d.o by this Commission 

wi th respect to shipments of eggs moving trom Petc:L'W:l:l to Los 

Angeles, initially iceda=d. not re-1ced en route, Klein-S~psQn 

~it Comp~ vs. The At~1$on, ~opeka and. S~ta Fe Railw~ Com-

, .'Ra.DY ct eJ.., 4 C.R.C. 1001 (Uoy 16, 1914). Com;plo1nant ~so 
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ma!nt~1nz tAat t~e tranz~ort~tion enar~cteristics ~~ ro!r1ger-

ation re~u~aments ot ~-y ~d poult~ vroducts are not metcr-

1ally di!ferent !ro~ ~o$e o~ !r~~ meats ~d DacZ1ng houso prod-

ucts, an' \nth respect to ~ese commodities ooth tbiz Co=:dcs1on 
.' 

end·~t:b.e Intersta.te Commerce CO::.ci::sion have unitor.nly held thD.t 
.,' , . 

the Rt:lc 241 C"AUgez were unjust :;:n~ unrco.sonc.ble; C. Swanston 

and. Sons vs. S.P.co., 12 C~·R.C. 590; 7festern Meat Co. vs. S.p. 

Co. at cl., 23 C.R.C. 2l9; Westoo~d ~r~3continent~ Refriger-

o.ti¢n C".a.a.rges, ~ I.e.C. l40; an'- "Frye & COI:l:P:;:.ny vs. Great Nort"A-

er:c. Ra11wa.y et o.l., 88 I.C.C. 477; o.lso :n ~e ~tter ot :P::ivato 

Ca.:-s an~ Perisllc.ble Freight Investigation, zUJ;lra., c.:pp~ved' the 

cost-ot-ice bc.s1s. All of these deciSions, it is contended, 

ha,.ve ~laced the carr1 e::-s on notice tllat the Rule 24l C"Aargeo 

~p~11e$.ble to such commodities as dc.1ry :lnd potU. try ltroducts 

,were 'Clljust and 'Wlres.so nc."ole • 

De!en~ants, on the other ha.nd, mo.1nta1:o. that t.ol-

lo~ng ~e p~nciples ot :any decisions reparation shoUld not 

be o.war~ed w.o.e:'o a:. ad.~ustc.en t is mado oovering an extensive 

terri tory SIlch as j:,ore involved and. WAara the ea.a.rges ll3.ve 

been in attect for ~ long ,eriod ot ti~e and will atteet ship-

pers ::=oot o'! :ecord in this 11roceOOl.%lg. The record hovleve= 

s=-ows tb.atapproxi::lately 90 per cent. of the G.o.1ry o.td ~oul­

t:-y p::-oducts ~o::u:.s.ge l:lo'V1:Jg 1n Cali!ornia 1c on ·oehu! of mee-

"oe~s o~ co~~ln1nantt$ org~1zat10n ~o t~e central ~r1~ar.y mar-

kats. 
~ter recons1~ero.tion o!,the ent1ro reeorG. in ~1s 

proceeding' in tile light ot tb.e orDJ. o.rgu.:nont, I 3m ot the opin-

ion ta.at repz.rat1on should 'be awarded on shipments mOviDg un-

der R'c.le 24l Chc.rges vii t".a.in two years prior 'to the t11iXlg of 

the cocpl2.1.nt.. I o.::l !u:rt1:.er ot the opi:l1on tr.a t members o~. 

eompla,1nant'.s ozsociat1on rul,6. intervener SiI:lon Levi CompaZl:r 
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paid a.:o.(!. '!>ore the cl:.c.rges on the shipment~ 1n Cl,uost10n a.nd ho.vo 

been da:e.ged in the c.:llO"..ult ot the d1'!terence betwoen tho chargos 

pa1d ~d tho~o accruing un~er tho Section ~ cost-o!-icebac1s. 

Rep'lll"Dot1on should o.J.so be pa1d on shipment3 moving subsequent to 

the tiling ot the complaint. 

Compla'nant Should submit stato~ents ot the 3h1p~ent3 

todeteri~$.nts to': check. Should it not be pozsible to l"co.c.b. an 

~eemont the ~tter =3Y be reterre~ to this Comm1~zion for fu=-
tl1er, considero:ti.on :uxl the entry of So SUPJtloment~ order should 

such< be ne cessc..'"'"Y. 

I reco,:mend the following fom ot order: 

ORDER 
• , j~ , 

~",,4.;., f'-' .. 

This c~se having ~een duly ar~~ed and ~b~tted, full 

'1:c.vest1gat1on ot the mc.tterc c.:ad. ~in5s involved. ha.ving been ha.d, 

IT IS ZERZSY ORDERED tlle.t d.etendo.nts, Southern Pacific, 

Co:pcny, T".c.e Atch.ison, ~opeka c.nd. s~tc. Fe Railway Company, ~e· 

vtester.:J. :?~c!.t1c Rn.1l1'O c.d.··Compony, Los Angelos &; Salt Lake Rail-

::'0200. Company, M~e$to ~d. Emp~e T::act+on Company, Northwest-. , , ... ,.-

ern?acit1c Railroc.d Company, Pacific :E+ectric R::1lwcy' Com;ps,%lY, 

Potal~ o.n~ Santa Rosa Railro ad o.nd.. S8ocrc.mento Northern· Ra.11-

wo:y, accordiIlg a:;; they lJS,rti c1pa..ted in the transportation; ~o 

ond they are horo'by c.utllor1zod £md ~irected to refu.nd, with in-

terest at six ''pe:- cent. ~er :mn~, to me:::."oors ot cox:~l~na.ntfs 

orge.nization a:d to ir::crvener S:.mon Levi Company o:ecord1::lg a.c 
their interest ~ appear, Who 'paid ana. 'bore the cAarges on the 

shipments 1n questi on, cons1sti:og o!' butte::, eggs, cheese and' 

dressed poultry moving ~Ii thin two years prior to -:he tiling o:! 

t~sco:pla1nt ~~ s~bse~uent thereto, initially 1ce~ end Ship-

pe~ with iDStruct10ns ~o not re-ice en route, ell ~ge3 col-

lected 'undo::, the prov1si on:;; ot Rule ~:.. ot Perishable ~otect-
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ive T2..~!f No.3, C.R.C. No.2, of R. C. Dearborn, Agent, or 
, , , 

1':'i01-' .a:ld su.bseo..ue::.t ism:.es thereof, w'.o.ich are in exoess o! 
~hose accruing un'erSection~ o~ said ?eriShable Protective 

. T~rit! No.3, C.R.C. No.2 of R. C. De~born, Agent. 
I~ IS HEREBY :EVR".!h tR ORD:z.RZD that in o.ll other rc-
. . 

s.poots DeciSion :\0. 18587, dated JuJ.y 8, 1927. sllall re:ne.1n 

in full !orce ~d ettect. 
The torego1ng oI>inion c.nd ord.er are horeby ~.,~roved. 

=~ o:-dereCl. tiled. ~ the opinion @~ o'rde: of tb.e ?a.il:"oad CO:1-

::l1s:ion ot ~e st::.te of C~itornic.. 
Dated. at Se.:c. !rancisco, California, this ~ ~ e.ay 

~V1 928 ',?! l"'eJi.l2;;f, l . 


