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Decisiom No.

 BEFORE TET RATLROLD CO:ZISSION OF TEE STATE OF CALIFORNIL

' CI'F'IC STATES 3UTLTER, EGG, CHEES
POULTRY ASSOCIARION,

Complainant, : :m
e

vS.

AND )
)
)
)
)
)
SOUIEERT PACIFIC COUPANY, THE ATCETSON,)
NOPEKA ATD SANTA FE RATIVAY COIRANY, ) Case No. 2230.
)
)
)
)
)
/
)
)
)

OFF WESMERN PACIFIC RATLROLD COMPANY,
L0S ANGELES & SALT LIXE RAILROLD OO~
DAY, MODESTO AND ZPIRE TRACTION COL-
24Y, NORTEWESTERY PACIFIC RAITROAD
COIRINY, PACIFIC EZICTRIC RAITVAY COM-
DANY, PEDATUMA AND SANTL R0SA RATLROAD,
SLCRIIENTO NORTEERE RAITNAY,

Defendants.

seCutcnen, Olney, oannon & Greene, by Allan P.
Natthew, Lor complainarz.

J. B. Lyors, Lor defendants.
CAER Commizsionaxr:

QPINIOX ON RESEIRING

By Decision No. 18587, July 8, 1927, in the 2bove en-
titled proceeling we found thaat the practice of defendant car-
riers in requirizg the suippers of butter, eggs, cheese and
dressea poultr#; irn carload lots wunfer refrigeration, o pay
eitaer the Stated Refrigeration Chargeg as set forth in Section
2, or tee coxr use ead cost of ice qnd salt basic as sot forta
iz Rule 241 of Protective Tarlff No. 3, C.R.C. No. 2, to be un-
jast axd wareasonadle and in'viola ion of Section~ 13 and 19
o2 the Public Utilities Act. Defendants were directed %o estab-
1ish ox or bero e Sepuedbe- l 1927 for the =efrigeration 61
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thosze ‘commodities between cll points in Californis charges not
in excess of those providel for the services of Lelag and ré—
feing as per Section 4 of the sail Perishable Protectiive Tar- .
122, nereafter refesrod %o as the 0ost-of-ice basis. Complaine
ant’s plea for reparetion on past shipments was &enled.

: Defendants pubtlished the basis of charges effective
Septezber 1, 1927, in Supplement No. 12 to Perisheble Protect
ive Tariff No. 3, C.R.C. No. 2. 2Prior to vhe effective dale
tnezoof taey petitioned for modL 5 cation of the orfer amd for |
a rehearing ond rezrgument thereom, walch was dexied by Declslon
Xo. 18967, &ated October 25, 1927. Upon petitlon of complainant
tee proceeding was reopaned solely for the purpose of reconsida-

ring the izsue of reparatiom and for orel argument thereom.
| Tee matter was oraily argued Jonwary 3, 1928, axd the "
case submitted. |

| Repa.r#tion is saxgat both on the shipments moviag uwn~
der tated Refrigeration Charges and oz thoge moving unter the |
so=-called Rule 241 Cherges. 43 explained in the original deci-
sion, the Stdted. Cherges skown in Section 2 of the teriff are
fp omounts per car, varying from £30.00 to $55.00 accordﬁ.ng 'jtc>-
tee l“eﬁgth of haul 2z tf:xc territory traversed. TUuder this -Zorm
of refrigoration ke carriers assume the entire burden of furne
isb.inga compiete service. The Rule 241 Charges are predlicated
oL & 'mod.i:iod. forx of rofrigeration avallable vo those shipments
reguiring om initicl Lcing ond mo me-icing en route. Tze fnie
412l icing‘ may be Gore by either ths carrier 2t the cost-of-Lce
bas.‘..s or by the shipper at his election, dut Ifn adldition there
- 1z a.\.ch.a.z:ge. 02 £5.00 pexr caxr if the Journey is contined to &
“si‘ng!.'e origin gboup; $7.50 por car if confineld to two contigu~

ous 6rigz.‘n groups, axd in o1l other cases 20% oz tne Stated ..
Cnarge. o |




| Bo.t'é. compleinant and Gefendents agree that. the er;a.ct
" gmount of repé.rat:.on &ue connot be determined on Yhe shipments
novicg waler stated charges, for there is no metiod to accurate-
1y Getermine the amount of ice and salt needod for cack 4imdivide
wal éhipment. The record shows thot tho maximum amount of ice
required for the safe refrigeration of these commodities is ap-
proximately 9000 pounds, and complainant suggests 1t would be
e@uité.‘ole to accepf- “ais az the average amount u:-:ed.., sad o award
| reparation in tne Gifference betwoen thit amount and the stated
charges paid. taough the evidence oz ‘complaina.nt shows that
shipmexts movel safely Witk o meximum of 9000 pounds of 4ce,’ ‘d.'e-lv
rond...nto a.c;"u&lly furnisned more thanm this amournt of ice mmd” per— :
..or::.e& & codpleted service, p“ving in some instences approzimate—
1y az mackh for tae ice and salt used as they recelved unq.er the
St....ted Gmge. As illustrative, The Atchlson, Topeks and Sénta. )
Fe in moving 44 cexs o... eggs Lrom Groups C anf D poin‘cs-tb :osr‘
Angeles, Riverside end Secn Diego, used an ave*%e of 16,120
pounds of Lce and 657.13 pounds of galt per car. The actu.al‘
co3t of the Lce was $4.41 per ton and the salt 53 cents ;}er 100
'poun&s, making a sotal cost of $%9.04 per car. The a.vera'ge rCV~
esue on these shipzents unfer tae Statel Charge was :’;.39.‘91 pez-'
car. Tne Stated Chorges, per se¢, were not fouwnd 0 vo unjust
and uwareesonable, the decision only condemning the practice of
delenlants in roquiring skippers to accept ei.‘cher;- The Stated |
Rofrigeration or the Rule 241 Charges. A full axd completé'
seﬁice was here accoxrdel complainant under tae roguler tariff
rates, whica for the service remdered have nod bé,en shown to be
umreasonable; also shippers hzad the option of using the Rule
241 charées‘.' I oz of.the opinie that reparetion should not.be
amarded on shipments moving under the Statel Charges.
| Wite respect to shipmexnts moving under Rule 241




Caarges, compleinant seeks reparation in the cmount of the char-
ges of $5.00 per cox, $7.50 per car, or 20% of the Stated Charge
25 the case mey be, waich are in addition to the cost of tae ice
Zurnished. These amounts can be accurately determined.

Tee Rule 241 Cherges were estabdblisned by order of the
Director Genexral Februaxy 28, 1920, Just prior to the tormina-
sion of Zederel control of railroals. Comploinant contends that
 their esteblishment et the time when the federzl combrolled lines
were not unler the Jaxdsdiction of any regulcotory body, was cone
trary” to tae previously expressed views of bota *this Commission
axd the Interstate Commexce Commissiozn ir 30 Jar acs taey were f::.p—
plica.ble'to dairy and poultry products. In Thoe latter of Pri.’
vete Cars, 50 I.C.C. 652, mé the Perishoble Frolght Invesiige-
- tlon, 56 T.C.C. 449, the Felderal Commission ap proveld the cost-02-
Lece basiz for the mefrigeration of datiry products. The latter
proceelding was frctituted at the i-ec;:.est oL the Director Cener-
el of Redlrozls -rior Yo the puwblication of the National Perizh-
able Protective Toxiff, 2xl in considering the cosv=-0Z-ice basis
axn@ tae Stavel Charge the Ianterstate Commerce Commission szaid:

‘mDne situation 1s.complicated by the fact hat’

the proposed tariff doez not contexnplate tae sbane

donzent of the cost=-of-lce basis, dut retains L5 Lin

Section & iz the case of such Iimportant commodities

a3 fresh meats, paclkdzg bousce products, delxy probe

ucts, Lish, shell figh, coreal beverages, bananas,

axd cocoanuts. loreover, so Lar at least as fresh

meats, packing house products cnd dairy products

are concerned, this basis ¢of charging wac approved

oy ws In Tho Matter of Private Cars, supra, alter

oxn Investigation In walea Tae reczpective merits of

tae stated charge and cosvt-0l-1ce basis were cou-
silereld.”

| A somewhaat cimilax finding was nmade by tals Commisgion
with respect O éhipmen‘ts of eggs moﬁng from Petaluma to Los
Angelez, inivially Lced axnd not re-ilced en route, Klein-Simpsoz
Frz..i‘t Company vs. The .A.tchison, Topoka and Santa Fe Railvxay- Conn-
pany ot sl., 4 C.R.C. L00L (May 16, 1914). Complaizent also
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mainteins tast tze tranmsportation characteristics wnd refriger-
a.ﬁ:!.on requireneats of dairy and poultry products are nod :ﬁe.ter-
:'..e.lly Qifferent fxom those of Iresh meals and packing house prodé-
ncj:s, and with respect %o these commodities ‘oétb thiz Commission
andthe Interstate Commerce Commicsion heve wsiformly keld that
the Rele 241 Czaerges were unjust wul wareasoncble; C. Swanston
end 8025 vS. S.P.Co., 12 C.R.C. 590; Western lieat Co. vs. S.B.
Co. e% al., 23 C.R.C. 219; Westbound Transcontinentoel Refriger-
a.‘gion Caorges, 3 I.C.C. 140; axnd Frye & Compaxny ve. Great North-
ern Rallway et al., 88 I.C.C. 477; olso In The latter of Private
. Caxrs and Qerishaﬁle Freight Investigation, supra, cpproveld the
cost=0f-ice basis. 411l of these decisions, it is contended,

nsve placed the carriers on motice that the Rule 241 Charges
epplicadle t0 such commodiiles as doixy axd pouliry products
were urjust and u’m:easonablé.

e Defenéants, on the oftner hoand, maintaln taat fol-
lowing %ae principles 6': zoxny decisions reparation showlld not

be; awarded waere &z adjustment is male coverizg an extensive
territory such &5 sere involved and where the charges have

veen in effect for a long period of time and will affect ship-
pers not 02 record in this proceeding. The record however

shows that approximztely 90 per cent. of the Coalry axd poul-

try products voznage moving in California iz oz dekalf of mem-
bers of comploimant’s organization %o the cealtral prifary mar-
kebs. | | Y
alter reconsideration o‘ff‘the entiro rocord in this
précée&ing'in tae 1ight of the orsl argumont, I aw of the opine
Loz tnat reparation saould be av:ardéa on shipménts noving we
der Rule 241 Charges within two years prloxr to <the filiﬁg of

the compleint. I am furtier of the opinion that membders o

complaina.nt',s association ond intervener Simon ILevi Compaxy
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paid andé dore tae charges on the shipments in gumestion and have
bYeer damegeld in the amount of the difference beiwoen the charges
pelld omé those aceruing wader the Section 4 cost-of-ice basis.
Rep:a.ration should alzo be paid oxn shipments moving subsequent to
the £iling of the compladnt. |
. Complaimant should submit statements of tae shipments

to vd.e:end.e.;nts for check. Should it not be possible to reach an
a‘g:eemé:;.t the matiter may be roferred to this Commission fLor fu.":-;
ther.-considera‘aion ant the eatry of a supplomentel order should
such. be neces e.ry. |

I recommend the following Lfoxm of oxder:

1 ¥
A‘,"
a"'-\

Tals case naving been dly argued and submit ved, full
dnvestigation of the metterc cnd tings involved kaving been had,

I IS EEREBY ORDERED that defenlants, Southern Paciflic.

!

Co..pm The Atcaiﬂon Topeka. and Sante Fo Rallway Compony, ﬁ.‘he

Western Pacific Railrocd-Company, Los Angeles & Salt Lake 1?.a.i:l.--
o268 Compary, liodesto and Empire I ct‘ on Coapany, Northwest-
ern Pacific Reilroald Compeny, Pacific E;.ectric Radlwey Compazy,
Potaluma and Santa Rosa Railroad and -Sacremento Northern: Rail-
way, accoﬁding 8¢ they paxticipated in the transporbation, e
and they are heredy authorized and directed %o refunt, wita in
terest at six per cent. per annun, to members of corplainantts
organizetion axd Vo imtervenmer Simoxn I.e'.ri Coapeny accor Cing as

taelir interest may appear, who paid oxnd bore the charges on the

— -

shipments in guestion, consiziing of bulter, oggs, cheese and

dressed powliry moving wivhizn two Jear.. prior to vee Liling of
this complaint axd subsequent theredo, initially Lced cnl ship-
ped witk instructions do not re-ice en route, all charges col-
lected waler the provisions of Rule 241 of Perizheble Protect-
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ive Tariff XNo. 3, C.R.C. lv/o"., z,‘ of R. C. Deardorz, Aigent, or
riop and subsequent issues ﬁhecr:eo:, woich are in excess of
. those accruing unter Section 4 of sald Perishable Protective
- maxdf? No. 3, C.R.C. No. 2 of R. C. Deaxborz, Agent.
o IT IS EERERY FURTEER ORDIRED thet inm all other ro-
spects Doclsion XTo. 1858'7,'&ated J‘u:l.y's, 1927, shall reuein
4n 2wl force axd effect. |
The Loregoing opinlon and order are hereby approved
and oxdered £iled 25 the opinion anlé omder of fue Rail':"oad. Con-

miss.’g.on of e State of Colifornic.

Dated at Sen Franeisco, Califoraia, tais _2___ £ cay

Y lerct
o2 Fewmasry, 1928.
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