Decision XO. [?\}ffr/, o

SEFORE THE RA.LLROAD COMAISSION OF L

J. DROVBACEER, &olng busi.ness wrder
the trade name of "CLLIFORNIA CAR
"UI::DI}'G AND REPAIR COLRATY™,

cOmpl...in._.nt ,

)
)
)
)
|
e, g Case No. 2283.
0SS AXGELIS AXD SALT LUIXE RATIROAD J
COMPLNY, TEE ATCEISON, TOPZXA AND )
SINTA 72 RAIIWAY COMPAYY, SOUIEERN )
PACTRIC COMRANY and PACIFIC ZLECTRIC )
RAILNVAY COLRAXY, %

Dermdm ts.

Cormicheel, F. W. Durcotte and Paul Be.tema.n
Tox compl_imnt.

Halsted, J. P. quigley and E. E. Benmett, Iox
Los Angele... axd S2lt Laoke Railroad Compa.ny,
defendant.

Camp a.z:‘:. C. X. Alams, fLor The Atchlison, Topeka.
arl Santa FTe Rollway Compeny, tofendant. .

s E. Lyons, F. W. Mlelke, L. C. Zimmermon, V. J.
Axdrus e.nd Ce W. Bell, for Scouthern Pa.cir‘c
Company, defendoxn¥®.

Xorr and T. J. Day, for Pacific Tlectric Rail-
way Company, defendant. ‘

BY THE COUISSION:

OPII\TION

Compla.ina.nt, on Lndividuel opers ting wander the r:.ct:.;
‘tiou... name of Co," i:fo*nia Cazr 2uilédinz anl Repalr Company, 1c en-
ge.e:od. among other activities, In the rebullding and z-epa.ir:.ng
o2 freizat cars at Termom, Califoraia. By complaint 2iled Octo-
ber 8, 1926 ané as amendel Feb*rza.ry 25, 1927, it 1is alleged
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“hat tae charges published by defendants, effective Juxe 17, 1925,
for the switching of empiy Lrefght ears, privately Wned, ‘o and
Zron comple.izi’ant*s plant, (a) were established in violation of
Section 63 of the RPublic Utilities Act:; (b) were, are ank for the
foture will be unjust sxmé unreasonabdle, iz violation of Section
13 '6f +he 4sct: axnd (¢) were, are i for thc future will be dis-
criminatory ur.d projudlclal to complainent amd preferential to d.e-
fonfants, in violation of Sectiom 19 of tie hct.

Reporation axdi Just, reasoneble, non-discriminatory,
ron-prejrélciol and non-preferenvial switching charges for the
future are sougnt. ' |

. Defendants, Los Angeles and Salt ITake Railroad Company';
Pke Atchison, ‘.IZ:‘obeka. and Saatae T Railwa;v Compeny, Soulnern 'I’e.c-.
££L¢ Compeny oxi Pacific Zlectric ?&ilway"Co&pany will hercalter
be meferzed Lo &g the Salt Lake, Santa Fe, Southern Pacific and -
Pacific Electric respectively. -

Public nearings were held be:fore ;...caminez- Geary T Les
Angel es December 8, 1926, ...nd. Oc¢tober 18, 1.92'7 an& tae case have
ing beex duly subnitted axt briefs Liled, is now realy Tor oux
opinion axnd order. ’ , -

.Comj;ia.‘_mnt's car repalring pl...(z:"r. ié loco.ted oz ‘ahe
»ails of the Salt Take within the Los angeles terminal sw.utch.ng |
1imits of ot company, onlé o part of its fecilitics are d.evoted."
to ‘e ropair ard zaintcamce of privately ovmed. Lrolght ca:.."s.
Most of the work perfomed is of 2 relatively minor neture, the
record inlicoting taa. "che average contract price L3 :rmm $60
to 370 per cax. De..enda.nts will also renber similex’ sorvices in
Thelr own car 'Irepair shops, eltb.ov.gh no effoxrt 13 aegde W »a.ecuro
. the business.

Complaiﬁant'-s plant was. estoblizhed in I’!Ovémber, 1925'\,

ut through & mfsz:.‘nd.e?standing in caxdbilling the empty. cars no
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:tr_eigr..t Llls were isswed for switching to arxl Zrom the plont =
until subsequent to Jwne 17, 1926, since which date_}d.egend.ants '

heve asSessel. 33.60 per cor for each movezent over the individ-

wal lizes, in accordence with Item €73 of tae Selt Lake Terminal

marif? 200-E, C.R.C. 289, ani similar items in the terminal %ar-

1225 of the other defenfants, meking o round trip charge of $7.20
per car if origin end destinaWion are points on toe ra:!.:".‘sﬁ,or‘the
Salt Loke, ond $14.40 per cor Lif ox t¥o meils of any 020 02 tho
other three fefenfaxts. The record shows that “he major portion
of the cars iavolved & movement over two lines and were terelore
assessed $14.40 per car for the round trip.

Previous vo June 17, 1926, there was no'spociﬂc chaxgeo’
f2 the tariffs spplicalle to tae sexvices 4m issue, nor 414 Gefemd-
c;;ts prior to this date assess or collect any charges. 'Subi.:e‘quent- o
1y "balaxnce due™ bdiills were sent to complaluant, based on 2 cha.réo
of 34 cents per“con, minfoum 57.20 per car, for the sexvice per- ’
sormed by the origizatine carrier, plus $3.60 per car to tho de~
livering carrier, & minimus charge of $l4.40 per car for the round
tnip when confined to the rails of the 5alt Lake, anéd $21.60 por
car 1f originating at end returncd to points on the ralls of
olther the Senta Te, Pacific ilectric, or Southernm Pacific. Tho
{tems naming thesc charges in the teminal tariffs of &efendants
wese applicable on "frelght, carloads, when not incident to line
wawl, local or foreign", Gefendants contending the tariff items

‘were lawfully spplicedle privetely owmed freight cans movArE”
for repalrs.

L private ecor may have either the gtatus.oZ Iréigh‘t or

. may be ez izmstrumentality of commerce. (Proctor axd Camble vs.

C.E.% D.Ry.Co., 19 I.C.C. 556, and Pacific Ingineerizg and Coz~ -

. struction Go. vS. C.R.I.& R.By.Co., 56 I.C.C. 247.) If of the
letter status it must be exgloyed fn the c;.rr:.’.er’s.éei'vico'ar.d

iz 1n fact o railrocd car for which the carrier pays the owxer
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or lessee tunereof Zor eack mile 1t travels in lixze haul service
hoth when unler load qnﬁ when empty, sublect to certain rules fox
the egualization of vhe loaded and empty mileage, & provided in
Agent 8. ©. Jones uilleage Taxiff No. 7-3, C.R.C. Xo. 15. if th.é
car is rot Lu the carrier's service it reveris %o a privaté caxr
ané becomes sudject to the applicabdle Lrelght ché.fges. (MeClond
River Ry.Co. vE. $.2.C0., 56 I.C.C. 287.) '

In Droc..or anl Camble vs. C.E.& D.Ry.Co., supra, tae
Federal Commi sion, in considering 2 rule governlng demurrage on
private coars, quoted with approval the Lollowling:

mreen & private car is exployed by a carrier

in liea. of 1%z ovm equipment a5 an instrumentallity

of trazsyortation, it is 'thenceror‘m not a private

caxr dul 2 railroat car; it does not regalin 1i¥s

status a5 o private car watil after tramsportaticn

is concluded it leaves tae carriex's zervice.”

We are of Tae opinim from the facts of record in this
proceeding that the cars here at Lssue at the time of taelir move- «"
ment were mot inm the carrier's service os instrumentelitfes of
commerce but were actually tenderxred o dé:‘l’eniants and mdved. as
ordinory articles of 'i“reightj, nence The chargec on "rreight" wore
properly applicadle prior. to Jume 17, 1926. I% LoLlows th.e'*ei’o:ce
¥oat complaizeni's sllegetion thah the caarge of $3.60 per car
e:ﬁeeti#é‘ Jone 17, 1926, was eostablished iz violation of Section
63 of une Public Ttilities 4ct, is not sustained.

Defenfants admit thal the charges prior to June 17
1926, were too high, ard countend thet the present :pz.eo per cwM

rge for eack movexmert iz Jus?t an; reasonadle consi&ering the

- extent of the service rendered axm the difficulties of perform-

ing 'che operations in the congeg‘bod met*opolit:m terminal dic-

. Atrictg. Cors originating on tae San“ca. e, “Pacific Electric ant

- Southern Pacitic are hanlled *hrcu.ejn two classiftication yaxds,
lavolving o bawl of 12.17, 6.54 awd 10.50 miles respectively,
axd the cars origf.mting,on the Salt Lake.pess throo.gh one clasgs- ‘

iftcation yard, involvizg e haxd of 5.3% m:.:Le.;.' mene 4he rowal
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$rip hawl will vaxy from 6.66 to 24.34 miles, and these &istances
4o not include thoe hauls necessary before reaciing the classifico-
tion yarls of The resyective carriers. Cost figurés were subnit-
ted by operating witnesses for dorendants purporiing $o shgw.ﬁhe
average out-of-pocket cost of handling the cers here at issue Irom
‘e Southern RPacific classificatiam yaxd to complainaﬁt’s plant is
$7.79 per car, or an average of $3.89 for eackh movemext. The wnit
cost or which thals figure is combuted iz thélaverage dizect cost
for performing & switching service on revenue earning cars in the
Los Angeles terminal district oxn the ralls of the Santa Fe, Salt
Leke, and Southern Paclfic.

Complainant contends the present charge is unr@asonéblg
to{thé“exten$ it excoels $1.35 per car for eack movemgnx; on the
theory'thatAaerendanx's switching charge Lfrom axd to industry
tracks waexn Lncidental Yo & line heul of & coumnecting carrier is
$2.70 per car and the zexvice pecformed in comnection ﬁhéréwith
usually invblves & rownd-trip movement. However 1t was shown
this charge is a reciprocel arrangement between corriers ané only
applies when line haul revenue is received, and it iz therefore not
comparable with the local services nere imvolved, the charge for
weickh is not predicated on the defemdants' rocelving & sudbsequent
line haul.: |

ot complainemt ard Cefendants Tofer o switehing char-
ges mainteined for the movement of empty frelght cars at Chicagq;‘
l., Coffeyvillé, Xansas, axnf other points in the Liddle Vest.

In cozme caszes these dharses-are lower fhan thosé nere at issue
and in other cases the converse is true, bubt the record is devoid
of aﬁy showing 2s to the operating conditions prevailing in the
termiral districts where epplicable, or taal the rates are iztend-
et to cover a movement comparcble witd' that 2208 or %0 complaine- .
ant's plant. We have repeatedly helﬁ that'sﬁch 2 showing is of

1ittle probative value.




LAl

Tpon this recoré we conclude and find *m;rﬁ the present
switehing cb.a.rge 02 §3.60 per car Lfor each movement as“pu.blished. ’
in Salt Loke Texif? Yo. 200-E, C.R.C. 289, Itex No. 873, and Sim-
Llex taxiffs of other defendants, reading as £oLlows:

Between industry or

privc.ue side tracks
, Ang depot, Lndustry,
Los krgeles,Cal.: private silde tracks
or interchange
tracks of connect-
ing lines within
switching linmits.

Dapty privately. own-
ed rallway frelght:
cers, o2 their own: 2.
wheels, % be re~ :
-paireld or that
‘have been repaired:

v &0 ll .

i3 not stowr to be cither wnjust or unreasonatle. Te are of the
furtaer opinion and fizd that the charge of 34 centc per ton, mine
toom $7.20 per car, for the originating ca.rr:!.er, p‘.!.u.. .60 por

car for the delivering :Lina was wajust and xmreaqonable to the

extent it exceeled the crarge of $3.60 per car established Juve Vi

17, 1926. The recoxd Lnticetes defendonts have not collected for
the sexvices remlered prior To June 17, 1926, therefore coxrocted
frolght bills chould be renlered but not 1o exceold the churges ac
erulrg oz the basis of $3.60 per car for eack movement. |

Thore now remains for comzideration co"plainant'" plea
thet the aosalled tariff charges were and are unduly diserinina-
tory, preferentiel and prejudiclal.

Tre Tecord shows that from October 3, 1925, to .Tu.ne 16,
1926, complairont repaired 40 cars, walle during the period. fron e
June 17, 1926, to October &, 1926, only 13 cers were repained
and the plant 5..; now extirely closed, dbut the record doe.; 1ot {n-.

-~.d.’3.ca...e that this situation iz atiribubadble to the e:caction oL t’ne

““switching chorges. A3 previously stated, &efendants &o not 5014~

cit repair work on privately owred fz-eie'):.‘a cars out they do oc¢c-
casionally accept this work when offered, and o this extext they
are in direct caupetition witk complainent. | '
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| Private cars moving empty to and. from &e*enaants' pof 2
speetive plonts Zor repoirs vhen not in carrier's se:"vicve are
sub ject to regular switching coearges under tae tarifs provisionz
regertless of the nomed consigcee, and &f a.ziy movenents oL this
cmacter have vaken place the tariff cka rges should e e.s...e sed
and collec..ed.. The follure of &efenﬂ.ant... to aszsess te.rii‘.f switca~
ing charges agelnst privately owmed ca.rs noving to a.na rom tholr
repaix shops kes placel compleina?t at a d.isa.d.van..a.ge ané. - esu.lt-
el in unlawful aiscrimiz;ati on anf projuilce tp .compla,imnt and un-
Guc proference o &efendants, in violatlon of Section 19 of the

Puol:.c Ttilities fct. An order will e emiterod reguiring cofent~

ants to cease and desist from such wrlawful violations of the Pub-

1ic Teilities Act and the feriffs.

Comploinant seeks reparati oz, but sizce tae éhg.rges
ssseased for tae cars movel Sering the perliod from Ndvoﬁ'ﬁer,iqzs,'
to Jwe 17, 1926, were not a.ctualiy collected on the ‘bar‘siv.s of ;che
putlizhed rate of B4 cents per tom, with & minfmum of §7.20 per
car for the infivial carrier anl $3.60 per car for cach subce-
quent cox sxrier, amended ...reight vills to Tae basis of ‘che flat
rate of $53.60 per car for the services rendereld by each carrier

will eliminate the clofmed eoxcossive amountic.

This case having been &u.ly neeré azé submi tted, M"
-r.ve..‘aigati om of the matters and thine:... 1nvolved having been n._;l
axd basirg thls oxber on the finlings of fact and Tho conclu..,iony |
con‘cained in the opinian which preced.eu this ord.er, |

In IS ZERESY ORDERED tact defeatants, Tne ‘tonison, ?r"o;
peka and Santa Fe Kailway Compe.n:, , Pacific Electric Railway Coz~
pany, Loz Angeles & Salt Loke Rellroed Company and Southern :?a.c-
1fiec Compeny, be ank they are hereby &irected %o cease and Gesist

~
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within tairty (30) deys Zroz the date of thiz order anlé taereafier
4o cbstain from demanding, recelving or collecting from complain~
ant, J. Brombacher, casrges DHr the switching of privately owmed
freight carc moving on their own wheels Lrom and to complainant®s
- plant which are greater then the chaxrges concurrently made Ioﬁ ;
1ike movement of privately ovmed Zroight cars movizg on their owx
waecls Lrom axf to the repailr plants of The Atcaison, T§pe1m and
Sante Fe Railwsy Conmpany, Pacific Electric Rallwey Company, I.oé‘
Angeles & Sclt Leke Railroal Company axd Sonxhefn.ﬁacLI;cCoﬁpgny;
ID IS EZRERY FURTAER ORDERZD thot defendants, The Atehi-
soﬁ, ':.‘opekc. o Sexta Te Rallway Company, Pacific ..‘.lectric Eu.lwcy
Company, Los Lngeles & Salt uase Raflroeal Company ana Southe*n Pac-
Lfic Company, be axd thoy are heredy autzoxized to .':aive collec- |
Zox of uxfencharges Trom complainent, J. Brombdacher, for the
switerdng of privetely ownmed frelght cars moving oz their owz m:_xeéls
Lrom and to complainant’s plant in the asount of tae d.iﬁ’erénce
betweon the casrges lawfully applicahlé wd those establlshed ef-
*sctive Jwme 17, 1926, in Itom 873 of Los ingeles & Sal®t Lake Raile
soed Company's Tezmizel Teriff Xo. 200-Z, C.R.C. No. 289, amd simew’i
f1cx 1tems inm the terminel teriffs of The Atehlson, Topeka axd o ':
Santa Fe Ral lwa.y Compa:ny, Pacific Elee¢tric Railway Company, and
Southern Pacific compqny. '

Dated ot Saxz Francisco, California, tals /O L day of .
April, 1928.

! C"ommﬁ s3.oners.




