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Decis10n No. 19';-[1, 

; 

J .. BaOlZSAc:s:::R, d.oing 'business u:oAer 
the trae.e ~ e ot '" CJJ:,IFORNIA Cl1...'q, 
:suILD!~!G 111'1) 3.E:?AIR COl:Pbl.'T', 

) 
) 
) 
) 

Com:p~c.1n:;:.nt, ) 

vs. 
:::.OS ~GELSS .aD SALT !JJG: RAILROl..D 
CO~.&'!Y, T::'F. ~CP;ISON', ~OP]'XA Al.~ 
Sm~.A. u R.A.IL7JC:! COU2AJ.""rI, SO'OThEBN 
?.ACIFIC'CO!l:i.c.rr ~d ?J.ClflC Er,EOTRIC 
RJ...IIi:; .b:Y C01:?ANY, 

Detendan ts .. 

) 
) 
) 
) 
) 
) 
} 
} 
) 

• 

Co.se ~o. 22SS. 

B. lie Ct.l---mehe.el, F. W. Turcotte and Paul Bateman, 
tor c ompl::.1%ln.nt. 

., 
A. S. E::llsted, :r .. P. ~eley a.nd E. E. Bennett, tor 

Los Angelo.: a:z:::.d. Sal. t Lo.ke Railroad Com:pa.ny, 
defec.Mnt. 

z. 7:. cam~ tl.:r;! ·0. X. Adams, tor The Atchison, 'l!o~eka. 
and. Santa Fe Railway Compo,ny, e.e:f'c:.dant •. 

James E. !.yons, F. VI .. ll1elke, L. C. Zimmerman, V. J'. 
Andrus c:c.d.C. ~V. Boll, for Southem ?D.cit'ie 
Com~~~y, G.e!~d~t. 

Frank lCa..-:- and. ~. :r. Day, tor P~ci:!ie ZLeetric Rtl.i1-
way CO::l:Pa:c.y, CLef endan t .. 

BY ~ CO~SSIO~: 

OPINION -- ... - .... -- ... 

Com:?lainant, on individu.al. o:percting under tlle !iet1-.. 
t10us :an.::.e o.t Calitornia Car :BuiJA1.:og ana. Re;pair COtll.'&lY, is en-.'. ',. . 
gaged, .?mo:c.g otb.e::- a~th1. ties, 1:l the rebuilding zd r Cils,ir1ng 

ot freight cars a.t '"J'e:rnon, California. By CO:llila1nt ~led Octo-' 

'bar 8, 1926, c.ne.' as cended Febl'!lA17Y 2.5, 1927, it .1$ slleged 
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th2.t the clla.rges publ1.sAoe. by de!endants, effective June 17, 19'~, 

tor' tl'lesw1tchir.g o:! empty fre1.gb.t cars, .prive.tel~ omled, 'to ~d 

!rom eo::pla1li?.:lt's 1'10.:0::, (a) viera esta.blished in violation o:t 

Section GZ of the Public utilities Aot; (b) were, are and ,tor tne 

tu.ture will 'be unjust end. "J.m!easo;c.a"ole, in violation of Sect1011 

lZ 'of the li.ct; o.nd ( c) were, a.re end tor tho fa. tu.re will b-e dis-' 

cr1:n1tl2.tory ~d. p:ejuQi c1al to c.omploine.nt, and proferential to de-

!~~~ts, in violation ot Secti~ 19 0: the Act. 

Rep=::::.ti on a:Qi Just, reasonable, no:c.-d1zcrimiD2.tor:r, 

non-p=e~ud1cial ~d non-preferential switchi~g ~ges tor the 

tu:to.re Cor.e soU(;b. t • 

Defendan ts, .r-os .Angeles o.ne. Salt LaJce :aa.1lrOa.~ Compa.%lY, 

~he Atchison, Topeka ana. San to. Fo Roilwsy Coml'~, Sout"Aem Pac-

ifi c CO:1pallY ~lll Paci:tic Electric P..a11ws;/ CompaDY will hereafter 

be re!erred. to az tAe Salt Lake, San to. :Fe, Southem :!?o.cit1c' a.nd 

Pacific Electric respeotivel..y. 

Public heari:lgs Vlere held before z.xem1ner r:x;ary at LOS ... , .' . ...• 
.Angeles Dece:n"oe~ S, 192G, c.na. Octobe:lo' ~S, 1927 ) and.' t:c.~ cc.se hav-

1:o.g been d.uly su."omitted o.n1 brie:rs ~led, is rJ.a'l1 ready 'tor our 

. o~in1Oll and.. ol"der. ..',.:," .... ,,. ... , 
:~.(~":'I' 

Co~~lai~t's car re~airing ~l~t is loc~tea. on th~ 

ro.11$ o~ the ~ Sc.l t Lake 'Ilithi~ t,b.e Loe bngeles te:-.m.1no.l· $v/itch.ing 

11mi t S ot tb.o. t COtl:p::u:ty, c.ne. a. part of i ts !e.cili ti os arc d~voted 

to the re~air o.r.C. :aintcnzc.ee of privo.teJ.y ownee. !ro1gllt cars:' 

Uost of t?.e work :it&::"form.ed. is ot a relatiVely mino:" ne.'b:.re, tJie 

recor' indicc.ti:cg tAa:~ the :J.vero.ge cont::act :!;lr1ce1a tl'Q.::o.;60 , . 

to '~70 po:, ea:. De::end.ants will also render s1milu(s~v1c03 in ,,' 

their own car repo.1r shops, e:L though no e!to-rt is :ne.de to socuro . " 

the bus1ness. 

' .. w.t tJ:lrougb. a. m1s'Cllde~:tar..di~ in ea....'"1 'b11~ing. the ec.pty, ea:"3 no 
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tr,eis:..t ·o1lls were 1sStt.oc. for switching to ll.n1 :rOtl the p1c:a.t i ,: 

tIJl.t:U $~'bseque::lt to J'Wle 17, 1926, since which date .de~end.a.nts . 
....... ·,1· .. , 

he.v.e assessed $3.60 ;per co.r :tor each move:nent over < tb.o 1ndi v1e..-
. . 

'Wll 11l:.es. ,in ~ccozo:dc.uce with Item 87Z of '!he Salt :Cake Ter:n1nal. 

Ts.:1tt 200-E, C,:& .. C. 289, an6. similar items 1n,theterm1ll3l tar-

iffs of tho other defene.ents, ma';d:::lg a rciind. tri:p charge ot ~7 .20 

:per ca: if origin and. dest1:o,s:t1 on e:c :points on :tlle ::-=..11$'. ot the 

s~t ~et and $1~.40 :per cor 1t on t.:6e- :-a.11s ot any' ono ot th.e 

othe::" th::"ee defec.de:::. ts. ~ record shOwstb.o.t the ma.~or port~on 

ot the ce:s involved c.. movement o'ver two lines and were to.ere!ore 

assessed $14.40 iler co: tor the ro~ trip. 

~ev1ous to June 17, 1926, there Vta.s no s:b'oc1fic cb..a:ge. 

in· the ta.r1tts apl)11eablo to tJ:.e servicos,1n 1ssue, %lor did detond-
.,;,. . . 

ants ·pr1or to this ~ate assess or collect ~ ~ges. 

l;r "b21.3llce due" bills were sent to- coc.pla1nant, based on a cha:rge . . 
ot ~ cents jter ton, I:l1n1:::l.U:l $7.20 pe:- car, tor the serv1ce l)er- . 

tormee. 'by the or1g:t:cAti:cg carrier, ~1'C.S :':;Z.60 per ear to tho de-

l:~veri%lg carner, a min1l:.= ~ree ot '$14.40 ~er cs: tor the rOWld 

t:-i:p \men cont1nee. to the roils ot the S31. t Lake, and $2l.60 ~er 

car it or1ginat1:rJg at and retu.rnod to :points on the re..1ls ot 

either t'b.e Se.nta Fe, ?aci!ic Aectr1e, 0:- Southern Pc.c1!1e. lJ!he 

i toms noming these charges in the t~minal tD.rii'ts ot de::enda:a.ts 

WO:-O o.;PJ;llicc.ble on "tre1glIe, co.rloacls, when not incident to ~1ne - ., 
:!:l::!.1:.l, loca.l or fore1gntT, ~e::end.Ll:lts contending the ~t:r it-ems 

~ were lawfc.lly c.pp11eable to ;privately owne~ :f:::-eigb.t ¢s.:'S :l.ovi~-' 

.L. ~iv~te co.r my ho.ve e1ther the sta.tus···of' tre1gb.t or 

. mzy be a:c :t!l.~t~nt$J.i t;r ot commerco. (Proctor c.~ Ca.I:lble vs • 

. C.E.& D.Ry.CO., 19 :.C.C. 556, and ?a.cit1c E:lg1neer1ng tmdCo:::t-

struct10n ,Co •. vs. C.R.I.& P.Ry.Co., 56 I.C.C .. 247.) If otthe 
. . 

l&tter status it I:n:st be a:1~oY'ed in the co.rrier t s servico s:c.e. 
<, 

is 1:. fa.ct a r~lroc.d car :!or which the c,~:.rier po:ys 'the ovmor 
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or lessee thereo~ !or ea~ mile it travels in line haul service 

'both when illlder load ::un wllen empty, subject to certain rules tor 

the e~ai!.za tion 0 t the loaded. ~o. empty milea.ge, cos ~rov1ded in 

. Agent B. !C. Jones Llileo.ze T:::.rif! No. 7-~, C.R.C·. No. 15.. i:! the 
oL car is not in the carrier's service it reverts to a ;private ear 

an~ beco~es sub~eet to toe ~~lieaole freignt charges. (~eCloud 

:.. River ~ .. Co. vs. ~.? .. Co., 56 I.C .. C. 287.) 

In Procto·r o.l:ld Gamble vs. C.R.& D.Ry.Co., su.prc, the 

Federal Co~scion, in consi'ering a ~le gover,ning demurrage on 

private co.:'s, Cluo·ted with approval the tollowing: 

m:t".o.en a pri vete car is em;ployed oy Go earr1er 
in lie'.J. of its o·/r.o. e,o.ui;pcent o.S 0.::. 1nstr'w::.e::.tal1 t:r 
of tr~sportat!on, it is thencefor~ not a privato 
c~ c-.:.t a railroa(!. car; 1t does not ree;:.1n its 
stc.tus as 0. pr1va.te car until after tro.nsportat1on 
is concluded. it leaveo t,:a,e cOorrier' z service. rr 

. . 
We o.re of the opinion from the facts of record in'th!.s 

proceeding t~t the cars here at issue at the time of t:b.e,ir move-

ment 'Were not in the c~rier' s servi ce ~s instrumentcl.1t1es ot 

, 
ordinc.ry z.rticlcs of freight" l1enee tbe chargez on "fre1ghttf were 

~'.' ...... . 
properly c.p~11c.acle prlo:-. to June 17, 1926. :~ tol1ows 'tb.ere~ore 

tA:lt co:npla.inantts allegatio:c. th~t the e:o.&rge ot·~3.60 per car 
ettect1ve June l7, 1926, Wc.s estao11sl:l.ed 1:1 violation of Soction 

6Z of the ?u."olic utilities k.ct, is not sustained. 

Defendants ad::l1t ~a.~ the cllarges prior t.oJune 17, 
. .,. 

". ". 

192.0, were too· higb., art. co:o:tend. that the present ~Z.60 :;':':. cO:----:--.. " 

cearge tor each :ove:ent is just an~ reasonable conzi~ering tno 

extent of the service rendered a:d the d1t!i~lt1es o! perform-

ing the opera.tio:J.S in the cOrlgcotod metropolitan termin3.1 <lis-
. . .~.,~ . .:.;" 

. tr1ets. Cc.rs orig1no.ting on tlle ssnto. Fe ;" Pac1:t1e Electric a.~ 
," ",." 

\ .: , 

S¢uthern PacifiC c.re !lanaJ. ed thr04e;b. t'lIO·. ~ass1ticat1on y~ds, 

invo.lv!.ng 0. haul of 12.17, 6.54 and 10.50 miles respectively, 

a.m. the ears orie;i:cating"on the Sa:!. t Lake.pa.ss thrOllsh one cla.ss-. ~ . 
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trij,1 h:i.'Ul ·,7111 '7a:r:; '!::'om 6~66 to 24.34 miles, end. these distances 

do not include ~e hauls necessar,y betor& reach1~ tho c1ass1~1ea

tion yard.s of the res;pect1ve carriers. Cost :f'1gcrez vrere submit-

ted by o~e:rQ. tillg vii tnesses 'i:or e.o!'ec..da:c.tz ;P'U.r;portillgto show ,th~ 

~ve=a.ge out-o:f'-,Poe.ket cost ot bancll1ng the cars here at issue :trom 

t:a.e SO"J.:thern ?acific elascifieation :yard. to co:n:plo.1ne.nt t s :pl:lnt is 

$7.-79 :Pe= ea:", 0= an 'average of ~.S9 tor each moveme:l't. ~hetm1t 

c~t on which this :::1gure is COllll'lutod. 1~ tAe ,average direct cost 

for perform1:cg a. switching service on revenu.e earning carz in the 

Los .Angeles term1~ (.\1striet on the rail=: o! the, So.:c.ta Fe, Salt 

Lake, end. Sou~ern ?ac1tie. 

Complaillallt contea:tds tho ,Present eh3rge is :tUJreasoxm"ole 

to," tho extent it exceeds $1.35. );lor cal" for each movo:l.E>nt" on tho 

theory·~~t detends.ntts sVI1tcJ:J1:cg chargo froe S:-tld to industry 

tra.cks when 1nc1do:c.tal to a line h&.ul of So connoct1llg eo...~ier 1~ 

~2.70 po::- ca.r and tlle sel"Vie.e );l~!or.ned in co::meetion therewith 

usually involves c roU!ld-trip .:novecent. However it was shown 

this cho.::-go is a. :-ee1;Pl:oe$l arrangem.en t between e~r1ers :lllCo oDl.y 

ap~11es wnen'line bAul revenue is receive~t und it is ~eretore not 

compara.ble with tho local,servicez Aero involved, the ebarge ~or 

't'1hich is, not':prcd1c:ated on the ~efend.ant&T receiving a. subsequent 

. 
ges mc.i:J.ta1ned. to::- the l:lovement of empty ~reigb.t ears at Ch1ea,eo, 

" , 

nl .. , Coffeyville, Xans~s, ane. other ;POints in tJ:le Uiddle west. 

In eo:r.e eases tb.ese cb.lU'ges, are l07101'' tho.:o. those 11ere at issue 

and. in other eases the converse is trt.:.e, but the recora. is devoid' 

o! art:! z:how1ng :lS to the o:perat1.:og conr!it1ons preva.1ling in the ' 

terminal Cl.1s'tr1cts wb.ere ~p11cable, or til::.t the ra.tes are i:c.tend.-

e~ to, cover a move:::lont compara'ble witll" that tl"O:l or to COJ:l;pla1n-" 

a;o.t T s plant. We have =e~ea.~~Uy held tb.::.t such Co ShOV11ng is ot 

little probative value. 
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Upon this recor~ we conclude a:ld find. tb.c.t the :pres-ent 

sw1tch1ng ~ge 0: $3.60 per car for each movement as pub113he~ 

in Salt ,Lake ~aritf ~o. ZOO-E, C.R.C. 289, It~ No. 873, and sim-

1le.::' ts.r1!:ts of other d.et endon t s , reading a.s t 0110\1 S: 

. . .. . . .. 
: Between indus try or : : 
: pr~va.te side tracks:Eclpty privs.tely.oVJn-: 

, :A:o.d. depot, 1nenstry, : e~ ::-c.1lvtQY :tre1ght: 
Los 1~5eles,Cal.: private z1~e tracks: c~~, O~ their own: ~3.60 

: or 1ntercna~e : wheels, to be re- :~er car. 
: tro.cks of conne ct- : "paired or tb.a t : 

i:og li::les VIi thin : "have been repaired: 
: swi t cbing lim1 t s .: ' ' : .. . . . 

is not $hown to be 01 the:'" unjust or 'W:ll"ea.so:n:l.ole. We are ot the 

furtb.er opinion and f1~ ttlat the charge ot 34 -contc per ton, min-

i::l"oJn ~7.2O per ~, for the or1g1nat1:lg carrier, :plus ~.60 per 

ca.r for the l1elive:ing 11:ce, VlOoS un~u.st ~ u:nreasona'ble to ~O' 

eXtent it exceeO.ed. the- cllerge ot ~Z.60 ;per ca.r e-st.:::.bl1shed June o(}~" .. 
. ' "' ... , 

17,1926. ~he record i~cates defendants bAve not collected tor 
,,;. 

t:o.e serv1ecs rendo:-eo. prior to Ju:oe l7, 1926, ther,etorc corrooted 

treigb.t bills zho'lll6. be rend.ered "out not to excee~ the ch:;.rges ae-

cru1:cg" on the basis o:t Q~.60 ;)er ear for eaoh =ove=~nt. 

Thore now reQains 'lor consid.eration co::.Jtla.1J:lal:..t's ;plea 

tbat t::c.e =.osr.i1ed. tariff cb.a%'ges were ana. are un~,:tlly d1zcrir:J.na.-

tory, pre!ere:c.t1.al ~ l)l"e' ~u~c1al. 

~e recor~ shows t~~t ~rom October 3, 1925, to June,lG, 
"~'" 

1:926, cOr:lJt1ail:la:l.t, re'paire<1 40 ears, vl!l.ile <1Ul"~ tb.e period from. .. , 
""4 ... 

4
;' .... 1 ... : ... ':' 

.rune 17, 1926, to October 2il., 1926, only 13 oars were repa.~'~'d 

~ the plant is now e:lt1r-ely 'c 10set1, but t~e record. does nO,t in-. 

'·,die,ate t:J.a.t this s1,t:IJ.a'tion is attributable to the e--'3.ction.ot t'"A& 
, " 

"':";'~i tCbi:cg el:crgez. As p:-eviously s'.tated, defend..:.nts doo not soli-

cit repair work on :privately owned freight cars 'but ~ey do oc-

co.zionli:lly 'acce;pt tb.is' ~r~' -:;hen ot~ere<1, a.nd. to this -extent they 

are in'direct c~pet1t1on w1~ ¢¢:plQinAnt. 
, . 

1'0.' I 
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e. • 
Private ccrs moving empty to an~tro~ de~endants' ~o-

. 
spe cti ve pltln ts to:: ~e'pcir s vf!l. en not in cSo.""ri er T s service are 

sub je ct to regu.lar sw1tclline ca.c.rgoe under tho ta.ritt p~ovis10l'JZ 

rege.rdles: of the namod consie;lee, ana. it tJ.r.y movements 01: this 

car.rector have taken plo.ce '~he tariff c~rges should 'be e..szessed 

:;x.nd collected. ~hc to.11ut"e of e:.etenO.c.nts to assess .tari:f:f switch-

ing cM::"ges c.gatnst privately ownoe.. C:lrS tloving to and trom their 
t. , ~ 

repa.i:- shops :::z.s ple.cee. eol:lp1~in3Xl t :lt D. <1i sad van tago and' ::esuJ. t-

ed in 1:.Xllawful G.iscr1minati on an~ projudi.ce to ,eo::'v1aillllnt am 'Iln-

e..uC' ;preference to defendants, in v1,olation of Section 19 of the 
, ' 

.Pu."ol:tc Vtili ti os Act. kn order Vii U 0 e entered requiring defend-. 
!l.ntc to cease an~ a.os:tst t!"OIr. such u~.s.':l!ul Viol:a.t1ons of the J?ub-

11c utilities Act and the ~it:s. 

Co::.plainant s·eeks rC,Pa;rati on, but since the charges 

ass.esseo. to r tlle co.:os movee.. duriIlG tb.o period troe November ,1925·, 
. ' 

to -t..me 17, 1926, were not actually ee.llected on t!le basis of tho 

pu.'bl.1:hed ra.te of Z4 Cell ts per ton, vl1 tb. a minimum of $7'.'20 pOl" 

ca: for the initioJ. ca:-rier a~ ~Z.GO per car tor each subze-

q,uent cc.rrier, mnended ::rei~t bills to tlle 'oasis ot the tlat 

ro.te o~ ~Z. 60 per car for the s:ervicoz rendered by each carrie:: 

w1ll eJ..imina. te the clc.1:e d excess!. vo amount:::. 

o R D E R It ...... --- .-.' --
. . 

invest1ga ti on o~ the ma. tters and. things 1n-/olvod having ~een hoA, 

and bll$i::g this orO-er on the findings ot t:lC~ t?-:rXl. the conclusions 

contained in the opin1~ which '~recedes this order, .' 
I~ IS 'b'ZRESY ORDERED 1".hat detene.anto, ~!:.e 'Atchison, To~ 

peke. c.:ld Santo. 'ie ~lway Compuy, ?ac1!i,c ]!lectric Ro.ilwo.:r CO::l-

pany 9 LosJ..ngeles Co S~lt Lake RailroeA Company and Sou.thern. pa.c-

ific Co:npany, be and they' are hereby directed to .~ease and ~s1.3t 
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, . 
~o c.osto.1n trom d.emc.nd1::'lg, rooeiVing or collect1ne from complain-

ant, J. Brox:.bo,cher~ cb.a:ges :0:>: the switching of ;privately ovm.ed 

fre1S;lt cars mOving on their own vta.eels trom and to oom~la1l:lAnt' s 
, ~. 

, :pl~t which o.re grea.te:r "than t.he charges concu::re:c.tl,y ma.de tor a. 

111:e movoce:lt of :pr1 vat ely o.7:c.ed fro1.ght ears mov1::.g on their own 

vf.a.ecls ~om s:Xt to the reila.i:- plmlts ot The Atdl.1son, Topeka a.nd 

53:0. ta. Fe Railway COIll;pal:lY, P:l.citie Eleotrie Rai1w~Company, Los, 
'. ~. 

Angeles & ScJ. t Lake Ra:Uroo.a. Cox::.pany cr.d SO't:.t:!::.e::rl. ?aoi:!1e Compa:ay. 

I~ IS ~ :roRTB:ER ORD:::azD that de:f.'endon ts, The. Atchi-

son, To:pekc. o.n1 Santo. Fe Ro.11w~ Com;a>any, Pac1i'ie Electric RC.11w~ 
,- ,., 

Compa:c.y~ Los J..ngeles « S:?J.. t :A.lce RaUroa.a. Compa.llY :l.m'Southern Pae-' 
'\ 

"-

ifio Company, be 0.:01 t~y o.:-e he:oeby authorized to, waive 001100-

sw1tohi::Jg ot :priva:tel.y ".med freight ca.rs I:oving On their (tYI'1J, vi'Aeols 

:!ror::. and. to com:plaina::.t T.O :plant in the a;:ou:c.t ot the d1.tterenee 

between the ella.rges lav/fa.lly o.;Wl1ca.blc one. those esta."ol1sJ:1eo. e!-

:toct1ve J".me 17, 1920, in Itom 873 ot Los i.ngeles & Salt Lake- Ra11-

~e.d. Comp3lly f s ~e:::=.inel. ~ari:ff ~o. ZOO-E, C.R.C.No. 289, and s~,:;:~:~ 
.. 

ilc= 1 to:lC in the terminal tariffs ot The Atchison, To~eka 0,Dd. 

Ss:o. to. Fe Rc.!.lv{0'1 Coe:pany, Paettic Electric Railwa.y Compc.ny, and. 

Sou.thern Ps.citic Co:pc.ny. 

" .. 

:Dated c:.t San. F:oancisco, CD.li:t:ornia, this /0 ~ day o~ '. 

April; 1928. 

~~If \ . . .' 


