Decision No. 12 443_
BEFORE THE RAILI0AD COMMISSION OF TEE STATE OF CALIFORNIA.

CEARLES A. EARE,
NICKX GOMBOS and
WILLIAN Z. 3 >

, Complé.imts,

THOMAS GILECY,
(APEX TRANSFER),

Defendants.

Richerd T. Eddy, for Complainents.
Gwyn H. Beker, for Defendantis.

Zexrl A. Bagdy end L. G. Markel, for
Califorania Transit Co., Lntervenorse.

BY TEZ COMMISSION:

OPINION

'Ifhis- 1s & complaint against Thomas Gilboy forzerly
opersting uvnder ithe fictitious neme of Apex Transfer and now
opereting as the Gilboy Company, ellezing thet said defendant
1c engaged as a common carrier in the operstion of ein automo~-
pile truck line for ihe handling of motion picture films, eic.
without first heving obtained a certificate of public comven-
ience and necessity from the Railroed Commission.

Defendent duly filed his snswer in which he denies

that his operations are those of & common carrier and avers

e




" that he 1s engeged in tramsportation a&s & private cerrier and is,
therefore, not subject to the Jurisdiction of the Rallroad Commission.
Upon the issues thus joined, a pudblic hearing was held
‘before Exeminer Gannon at which time the matter was submitted anéd is
now Teuly for decision. |
Defendent's opereations, as developed by his own testimony,
consist in tramsporting films, alvertising matter, lobby displeays,
etc. from the £ilm exchengses in San Francisco to me 75 or 80 the-
atres located chiefly in the Sacramente and San Joaquin velleys, and
in picking up and returning to the exchanges such riims as have beex
displeyed by the theatres. In addition, he ronders to his custom-
ers what may proyerly be desisgnated an Tancillary™ service consist-
“ing in the main of c¢checking the films %o see that'they ere the ones
orlered, personally making substitutions when necessary, sné gener-
ally acting as the zgent of the theatres served by him.
The defendent testified that he undertook the business of
~rendering this encillery sexvice sbout L3 years ago and nes teen
carrying on the buginess continuously ever since. Originelly, all
shipments had been mede by express, but about 1E months ago his
clients urged him %o instell a motor truck service which he Aid.
Ze has verbal contrscts witk all the theatrec served and declines
to enter inte any contract unless provision is made both for the
hauvling and ancillary sexrvice. No‘service of ary charscter 15
rendered exceDt 40 theatres and the rate iz bosed on the personsal
sexrvice aswell as on the weight of peckage end distance to de trans—
ported. o
Az 1llustrative of the personal and confidentliel relation-
ship existing between defendant on the one hend end supply houses

and theetres on the other, GLlboy testified that he carried keys

to ell the theatres and film supply houses served by him exnd hed




access to such places at any hour of the day or night. Notice of
substitutions may come to him late at night and deing lemilier
with the booking system of the exchenges he 1is thus enabled o
neke selections of fllms whick will be satisrautory to the the-
atres. |

Defeondent tostified that he operates four or Lfive trucks
over the public highweys on his various routeé, rexuders o detly
sexrvice, and the actuel delivery of filme t0 the theatres is or-
éinexrily made after 11:00 p.m., and from then on unfil the early
moxning hours. | |

The evidence herein conclusively shows that derendant
is-n0t oderating as a common carrier. He does not hold himself
out %o serve the »ublic generally. ZEeing a »rivate individual,
he 1s.1nvested witﬁ the right 0 make his owﬁ contracts and
in so doing be necesserily selects certain customers end rejects
others. In additfon 0 the general atiriduites of a private car-
»ler, as disclosed by defendant's operations, there is snother .
characteristic of his services which cleerly tekes him out of the
cetegory of common ¢erriers and that is tke so-calledvﬁncillary
sexvice rendered by him to the theatres. It is gppareat from
the testimony that the services pexformed by defendant, botk
in the transportation of films and the ancillary service eattendant
thereupon, are so closely interrelated that they cennot be sepa-
reted. Indeed, having over a long period of time confined him~
self exclucively to the personal service, 1t mey be zeid that such
service constitutes the primexy consideration of the contract and
that the transportation service is only incidental thereto.. The
transporting of these goods between San Fraancisco and the various
polnts of delivexy does not of itself reépire eny wousual train-
ing or experience o a %technical chearascter. On the other hand

the matter of the selection of filmes for a fdiversified ¢clientele
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does presuppose & technigue in this regard wh;ch iz acquired only

through experlence and waich must necessarily be performed by the
seme pérson who furnishes the transportetion. It is & personal
end individual service which the ordinery transportation agency
would decline to undertake.

Counsel for defendant cites the recent case of Film
Trensport Company vs. Mlichigan Public TUtilities COmmissioﬁ, L7
Ted. Rep. (2nd series) 857, in support of his contention thet de-
fendent's operations ere those of a private carrier. In that
case the plaintiff company bed entered into a written contracs
with 150 theatre owners for the trensportetion of films and per-
formed no other heavling service whetsoever. The court held thes
the trensportation compeny was a private carrier ané hence not
subject to reguletion dy the Public TUtilities Commiscsion. It does
not appear from the lenguage of the decision thet the Michigan
company rexndered what we have here referred to as an ancillery
service, though it may be enﬁirely possible that such service
wes performed, in which event the Michigan case would undoubte;ly
be on all fours with the instars case. |

After o carelul conslderation of the evidence in tkis
proceeding, we conclude there is nothing in the record to sustain
the allegetion that defendent Gilboy 1: operating as & common oar-
rier. His operations are strictly thoze of a private cexrrier over
which this Cormission's regulation does not extend. The complaint
will taerefore be dismissed for lack of jurisdiction.

A pudblic hearing having been held in the above entitled
conplaint, the matter heving been Culy submitted and the Commission




being Tully advised and bdasing its oxrder on the findings of fact

eppeering in the foregoing opinion,
IT IS ZEREEY ORDEREZD that the complalnt in this pProceed-
ing be and %the saxme iz heredby dismissed for lack of jurisdiction.

Dated at San Franecisco, Califorania, this 4?)5)/ day of

[hnt. | 1sze.
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