Z.P., Williams, B.C, Brewster,

Albert Douglas, Robert J. Snow,

¥o. F. Donovan, Pete Mitohler,

Amoxn Taxner, Louis Rafetta,

Antone Malaspine, Annie R. Schaeffle,
Ethel Adaxs, Johz Eauselt, Angele
Melaspine, Bertatta Bros., Xalaspina
Bros., John Airola, Tm, S. King and
Calaversas Waters Users Assoclation,

Complainants,

VSe Case No. 2266,
Ttica Mining Company, & co=-partnersiip,
and Eobart Istate Company, Emma Rose
and Jane Doe, co-partrers doing business
under the firm name and style of Ttica
Xining Company, & co-pertnership.

Defendants.
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Virgil M. Alrola, Rowan Hardin and Framnk Folietti,
foxr Compleinsntse : _

Edward Van Vranken, for San Joaquin County.
JeW. Colebord, for San Francisco County Loan Compe.ny.

YMeCutebeon, Olney, Mannon & Greens, dy Allen P. Mathew,
and John T. Pigott, for Defendants.
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LOUTTIT, COMMISSIONER:

CPINICN

This is a complaint brought by H.P., Willlams and certain
other consumers, together with the Calaveras Water Users Assocla-

tion, against Eobart Estate Compeny, & corporation, axd Zumme Rose,
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owzers as temants in common of certalin minimg properties, water
and power systems, located mainly in Calaveras County and op-
erated under the firm nume and style of Ttica Mining Company.
Among other things, this compeny is engaged in the business of
distriduting and selling water for irrigation, domestic, power
and mining purpoces, and electric energy to the general public
in and in the vicinity of Murphys, Douglas Flat, Vallecito,
Carson Hill, Angels Camp and Altaviile, Calaveras Cownty. The
compleint in general alleges in effect that the Utica Mining
Company and its predecessors in interest have deon engaged in
the development, distribution and §ale of water as a public
utility in Caleveras County for more than sixty yea&s last pest;
that, until the installation by said compeny of the Angels
(Eydro~electric) Power Plant inm 1920, it freely and indiscrim-
inately sold and distributed water %o any and all applicants
therefoxr under its system; that, since about the time of the
installation of said Arxgels Power Plant and therealter, de~

fendants have adépted and meinteined the practice and policy of

unreasonably and arbditrarily reducing the quantities of water
delivered to the irrigationists and other users, and have re~
ruéed to deliver adequate and sufficlent water 10 meet the re~
quirements of the consumers; that defendants have also rreiﬁént-
1y, and without good and sufficient reason, refused to serve

new applicants for irrigation service, although this policy bheas
not been consisten:ly maintained, and that, during 4ry seasons
when there has been a scarcity qr weter, defendants heve taken
water improperly from the irrigation users in order to increase
the water available to operate the Angels Power Plant. Wherefore,

complalimants ask thet the Utica Mining Company be required to




provide and adopt reasonable practices, rules and regulations
end to furnish and meintalin such service as shall prevent fur—
ther damage and loss to ¢xops and orchards now being served
under {ts system.

| Defendants by way of answer deny ganerallj tﬁe €3~
sential allegations set out in the complaint arnd alse deny that
they are engeged as a pudblic utility in the sale and distribdbu~
tion of water to the general public; excepting only thehsale of
weter t0 the general public in the Town of Argels Camp; and;
smong other things, allege thet the present water system was
installed by a predecessor in interest of defendants primdrily
for mining purposes and has at all tixmes therealter been meipe

tained and operated solely for mining and power purposes; and

further allege that, as an incident thereto, defendants are
now supplying water as a public utility in the Town of ingels
| Caxmp:; that, from time to time, when surplus water has been
available therefor, they have also supplied such water as &
nmatter of accoxmodation to persons owning Or oscupying lands
{0 the vicinity of defendants' ditches; and, in conmeotion with
tris service admit that for many years last past they have‘re-
fused to supply water for irrigation purposes Lo now consumers
and that it has been their practice in times of water shortage
to supply to the hngels Power Plant or mines such water as was
requized for the operation thereof, end that, by Teason of
these oircrmstances, it has been necessary to rqstriot and re-=

duce the axount of water furnished and delivered to farmers
and irrigationists and all other water consumers. Defendants
furthermore allege that the gross income from the weter sup~"
plied Tor irrigation purpbses is less than the bare cos? oz

ae




operation axd maintenance necessary to render such service end
therefore request that the compleint be dismissed.

Public hearings were held in this matter at Angels
Camp after all interested parties had been notified and given
an opportunity to be present and de teexd.

According to the testimony, tbe Union Water Company
was organized and incorporated iIn 1854 and immediately there-
after commenced the construction of diversi&n works, flumes,
reservoirs and canals to divert and store water rfom‘thc North
Tork of the Stazislaus River and convey it %o various points In
the vioinity of the Town of Murphys, where it was spilled into
Angels or Murphys Creeic and Peppermint Creek, from which it was
agein collected and distriduted dy various diteres principally
for mining purposes but also for domestic, agricultural, water
power and industiriael use in and xear Murphys, French Gulch,
Douglas Flat, Vallecito, Carson Hill, Aldbeny Fi&t, Angels Camp,
Altaville and Dogtown, in Calaveras Coumty. On or about the
year 1888, Hayward, Hobdart and Lane acquired the Utica Mine In
Angels Camp and during the next few years acquired other quariz
mines in the vicinity which were operated by this group as +he
© Utica Mining Company. A contract was made in 1288 bﬁ“andxpe-
tween the latter and the Union Water Company providing for,de-
livery ¢f water to the Utica proyerties which were operated by
water power and in 1890 it purchased all of tke stock or‘the
Taion Water Compeny whose entire properties, after the termira-
tion of its corporate existence, were transferred t0 the Ufica
Mining Compeny, which hes qontinued in the owrzershlp and opera-~
tion thereof to the presenﬁ time. In 1898, the company pullt

the Murphys Power Plant, for thelgehergtion of hydro-electz’
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power, at & point adbove the Town of Murphys where the main canal
discharges into Angels Creek. Thereafter, in 1918, the Ttica
Xine was ¢loseqd down and has so remained ever siﬁce. In 1920,
the oompany Installed another generating station called the
Angels Power Plant, located on Angels Creek at Angels Camp.
Water is collected from the North Fork of the Stanis-
laus River and certain of itz tributaries and stored in Silver
Velley, Utica and Union Reservoirs, located in Alpine County
and having a combined storage capacity of 9,000 acre feet. From
these reservoirs, water. is released into the natursl stresm Chane
nels, from which it is later picked up and dlverted into the
tica Conduit some twenty~Live milez Delow the reservoirs, &t
which point the compeny claims & water right to eighty~elght
second Teet of water. The Utica Condult conveys the water ap-
proximately twenty-three miles to the Murphys Power Plant, be~
low which the various distribution ditches for all other service
také out. There are two small regulating recervoirs, the Ross
and Pipe Reservolrs of a total capacity of approximately eighty-
two acre feet, located on the ditch supplying Angels Camp. Fron
the Pipe Reservoir, four pipe lines lead %o Angels Camp for the
municipal ané domestic supply and the genmeration of power at
the Angels Power Plant, which discherge into the natural channel
of Angels Creek at an elevation below any of the ares served by
the compeny with water. The.campany also has cextain rights to
appropriate waters from the natural flow of Angels and Coyote
Creecks but, as these streams produce very little water arltexr the
mozth of June, each year the additional water supply is ofilzttlé
practicadle value. Electric energy is also distributed by the

company taroughout the area Tor domestic, agricultural and in=

dustrial purposese.




In 1926, there were 134 consumers supplied with water
for domestic, irrigation and mining purposes outside of the
nunicipal systex in Angels.Camp which éupplied appréximately
314 consumerse The rates in effect for diteh service for ir-
rigation arnd mining purposes are 20 cexnts per miner's inoh‘day
of twenty-Tour hours above Pipe Reservoir end 15 ceﬁtslper 1nch 
velow. The miner's 1nch beimg equivelent to 1/40 of e cubdbic
foot per second, these chaxrges for all practicadble purposes are
equivelent to $4.00 and $3,00, respectively, per acre £00%.
Rates for domestic service outside of Angels Camp range from
31,00 to $3.00 per month, according to the use of water. These
rates heve been in effect £or a great many yeafs and were never
established by the Railroad Commissioxn. |

Shortly after this complaint was filed, defendants
herein nmade formal petition to the COmmission,iﬁ Apylication
No. 13180 requesting authority to discontinue all service of
water ror irrigetion, mining and domestic purposes, ﬁith the ex=
ception of the water furnished to the Town of Angels Camp. By
stipulation, it was agreed by all interested partvies that this
matter be combined with sald Application No. 13180 for hearing
only and that all evidence so received be comsidered in either
proceeding in so far as germenec.

The matters herein complained of have been before e,
Commission informelly for the last seversl years. Efforts to
settle the complalints yithout formel proceedings proved of no

aveil, whereupon this cawpleint was filed by the water users,

pending wWaich the utility agreed to continue irrigation serxvice
Tpoxn an adopted temporery delivery schedule wntil final de-
termination by the Commission.
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In commection with the status of this water systen
as & public utility,‘counéel for defendants has stated that
sald defendants will not resist a finding by this Commission
that the water service now under review is impressed with &
public servitﬁde. In view of the fact that this metter- is dis-
cussed in some detall in the decision in the above mentioned
Application No. 13180, it will be unnecessery in this proceed-
iag ©o0 go further than to state that Woth the domestic and ix-
rigevion services of this company are unquestlionadly public
utility in chardcter.

The evidence shows that irrigation water axd, in many
ceases, also domestic water has been supplied at one time or
another over & period of many years ¥o various ranches and
houses in the vicinity and territory intervening roughly be--
tween Angels Camp, Murphys end Carsom Eill. Sexvice o all of
these lands has not been comtinuous., At preseant, abdout 400 acres
ore deing served water for irrigation purposes, according to a-
vailable records which are not fully complete. Tke evidence,
however, does show that in the past a considerably groater acre-
age has been served than is now Treceiving w&tef from the companye.

The defendants are also in the dusiness of generating
axd distributing electricity and, as they are more favorably
inclined to this service, they have consistently pursued for
mary years the policy of discouraging the use of water for ir
rigation and domestic use ocutside of Angels Camm':of the ob=
vious reason of diverting such waters for the generation of
power during the summer momths when the small storage capacity

of the reservoirs necessarily results in a curiailment of power

outpute Although all water is first used at Murphys Power Plant .

for generating purposes, yet the Angels Power Plent is 0 locateld
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.at the extreme lower end of the system that water run through

Angels Power Plent cannot thereafter be used for grevity ir-
rigation puryoses‘by fhé preseat consumers who ell reside &t

& higher elevation., This fixed policy on the part of defendants
of discriminating against irrigetion use not only haé resulted
frequently iz loss of crops by many consumers but also has pro=-
vented any extensive or permanent development of the agricultural
industry in the area served.

Although defendants have for the past éeveral'yeaés
generally and erbitrarily refused to supply new consumers Witk
water for irrigation purposes or to permit old consumers to in=-
crease their acreage to any substantlial extent, yet in numerous
instonces during the past two years they have'extendéd service
to new consumers for mining purposes ard have also recently .
given service to a limited extent to the mew tudercular sanato-
riun at Murphys, erected Jointly by the Counties of 3q1 Ioaquﬁn
and Calaveras. While it is not intended to imply that the ex~
tension of service to these new consumers is Improper Oor that
they are not entitled o receive water rrom this utility, yet,
4z the light of concurrent refusal to supply further irrigation
service, such action has resulted {n unfair discrimination asainvt
other consumers and has created no small amownt of dissatisraction
among the users of water for irrigetion and those who would like
.to roceive irrigotion service.

The utility has teken quite & determined stend to dis~
continue sexvice to one copsumer Wwho for several years has re-
ceived Water from ome of the company's ditches from which be hns
puzped the weter several hundred feet in elevation by means of &
nydrewlic ram for irrigation use upon his p11lside ranch. The
company claims that this conswmer 4id not apply for water in the

reguler menner but installed the rem without its knowledge or

.




consent and used water for one or mOTe seasons before the ser-
vice was discovered. The company further claimes that it ﬁas
pever held itsell out to deliver water for water power pﬁrposes
end that the use of a ram for pumping .water is very westeful,
benericially\delivering oxly a small part of %he ﬁate;,neces-
sexy to operate it, The claims of the derendaﬁts are not sup=
ported by the evidence. Water is even now being delivered for
water power purposes oa the Adams' ranche. In addition to this,
in the early days of mining a large paxrt of the water was used
for water power generally throughout the system; in fact the
Ttica Nine itself for years wes min entirely by water power.
This particuler consumer has been receiving water’rbr ten yeaXxs
last past, for which the utility has sent bills and received
payment., The Commission will not permit discontinuence or fur~
ther interference with service to this consumer; to hold Other-
wise would witkout proper reason result in irreparable financial
loss to the consumer and the ruination of his entire orchard.
This service shall be continued to this consumer for use by him
as in the past, it being understood thet payment should be based

vpon the total gross amount of water delivered and that the

spilled water Lrom the operstion of the ram also belongs o zald

consumer and me& be used or disposed of by him in any monner he
nay see it _

The testimony indicates that practiocally all of the
consumers 4o-not receive as much water now as in the past, al~
though the uﬁility cleims that its records show tb the contixaIye.
However, as shown in the decision in Application No. 13180, the
computations used by the company in estimating the quantitieé
of deliveries are not based upon accurate measurements end ere

therefore mere approximations and not dependable. During the
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past several seasons, the utility admittedly has arbifrarily'
limited and restricted deliverles to a schedwle bhased upon its
estimated deliveries in the past. This has resulted in many
| consumers getting an insufficlent "head™ of water for econonmic
irrigation of their lands, Many have not recelved the amount
of water whickh they have received in the past and which 1is re-
quired for proper irrigation and, therelore, have beexn Torced
to reduce their acreages or lose thelr cTops by inability to
properly meture them through lack of water. |

Defendonts have contended that many ¢f the consumers
now suppliéd with water for irrigation purposes are not leglit~
imetely entitled to such sexvice and have not the status of con-
suners. The reasons for such claims arc somewhat obscure and it
{3 difrficult 0o reconcile such contention with the evidence. All
persons residing within the service area of a public utility are

entitled by legal right to service upon application therefor,

without discrimination, to the reasopable extent of the utility's

racilities, providing that extension of suck new se:vice will not
unduly prejudice the rights of existing consumers o continued
seTvice. No authority was ever requested by this utility, nor
grented by the Railroed Commission, pexrmitting the refusal of
further pudblic utility irrigation sexvice %o new applican;s there~
for or limiting the service to any particular groupvor users. 0On
the contrary, defendants have arbitrerily and without ;egal auth-
ority refused tO sSupply new epplicants with wgter for irrigation
purposes and have ir devious menners curteiled and restriéted de~
liveries to regular water users. The result has been a graduai
diminution of the gross amount of water supplled for irrigation
ﬁurposes with & consequént saving of water available for ‘the
generation of power at the Angels Power Plant.

The evidence shows that the amount of water hereto=
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“fore devoted by this utility to agricultural irrigation pur-
Poses has been arbitrarily and unreasounsbly restricted and
diminished to such an extent that ecoﬁomical and effioient
orbp~raising is practically impossible. The evidence further
shows that all prosent water users, &s well as any and all per=-
sons residing within the éervice area of this utility, are
rightfully entitled to irrigation water service from this utili-
Ty and to deliveries in such dependadle quantities and at such
times as ixn the Judgment of said users is reasonadly necessaTy
to satisfy their individual requirements.

The record in this case shows that there is ample
water avallable on this systex to properly supply the irriga-
tion needs of an area in excess of the area now served without
interfering with the more recent demands of the Angels Power'
Plant. TUntil such time as defendants shall have made other ar-
rangenents acceptable to this Commission for the distridution
o2 water for irrigation purposes in the territory now served by
then, said defendants will be expected and reguired by this Come
nmission to supply & reasonable and adegquate water service tb all
present water users and any others properly entitled thereto.

The Commission has no objection to the adoption and
use of a rotation system of delivexing water for irrigation pur-
poses; such a system 1s in fact recommended, provided, however;

that Iin 30 doing the consumers are able %o recegye the waters

for which they apply irn the quantities and at the times required.

I recommend the following form of Order:

Complaint as entitled adove having been filed with this

Commission, pudblic hearings having been held thereon, the matter

-l




having been submitted and the Commission being fully advised
in the premises, ‘

- IT IS EERESY ORDERED that Hobart Estate Company, &
corporation, and Emma Rosé, owners as terants in common of ser-
Tain public utility properties operated under the rictitious
Tirm nome and style of Utica Mining Company, be and they are

heredby ordered and directed as follows:

1. To supply hereafter without discrimination
to any and all applicants for water service
Tox any and all purposes whatsoever, within
the area dedicated to water sexvice by this
utility, water in such quantities and at
such times as sald consumers may designate.

To file with this Commission, within thirty
(30) days from the date of tiis Order, rules
and. regulations governing their relations
with their comswmers, said rules snd regula~
tions to become effestive upon acceptance for
filing by this Commission.

To file with this Commissiom, on Or before the
Lirst day of June of each year, a complete
Copy of the schedule of deliveries of irriga-

tion water t0 their consumers for the ensuing
irrigation season.

The roregoing opinion and order are heredy approved and
oxdered fliled as the Opinion and QOrder of the Railroad Commission
of the Stete of Californiz.

Dated at San Francisco, California, this ,qgﬂfzéf, day

ot_ bt , 1928,

| ./ . Vi
E/WMM
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C/OMiSS ioners.




