Decision No. _q__é_&z_

BEFORE TEE RAIIZRQAD CCMMISSION QF THE STATE OF CALIFORNIA

COGGESEALL TAUNCH & TOWBOAT COMRANY,
| | Complainsst,
vS.
COUSINS LAUNCH & LIGHIZR COMPANY, a Case NWo. 2380.
copartnershipy comprising WILIARD Ve

COUSINS, EENRY C. CQUSIXS, MRS.EDNA
J. PEILLIPS and DORIS E. RALDWIN,

Defendant.

Plerce E. Ryan, for Compleinant.

Dater & (Quirn, dy I. F. Puter, Lor Defendant.

BY THE COMMISSION:

OPINIOX

Complairant has, for many years; been o common carrier
by vessel on Zumboldt Bay, operating chiefly betweer the points
of Eureks and Samoa and beotween Zureke and Rolpk {(also known as
Fafrhaven). It alleges iz its compleint that defexdant is op-
ergting vesseis illegally detween the same points for the trans-
portation oi"persons for compensation in competition with com-
plainant ané in vigla‘cion oL the latter's cextificated rights. |
By its answer, d.cfond.an‘z,. in effecet, admits the operations;
but contends that it :'.é doing z0 as & yprivate, and not as a
commoxn, carrier, anl therefore not illegally. A public hear~
ing was neld before Examiner Taughaxr at \Eu.roka., the matter was

&xly submitted, anld Ls now realy fLor declision.
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The single gquestion involved is whether or not

é.efend.aﬁ;‘i: is o common carrier by vessael in conducting itz
operations between the above named points, and the pertinent
facts, in so | Zaxr a3 they relate to this question; are as fol=
lows:

Tor several years the employees and property ol the

ttle River Redwood Company maintaining .'.m inlustrial plant
at Iittle River Waarf, had becn transported by defehd.gnt and.
its‘pred.ecessors as common carxiers Yetweon tals point and
Dureka. About 1926 the lumbor compeny fecided o move its
plant and equipment from Little River Waarf to the Town of
Rolph. Defexrdant Filed an application (Application 13282)
requesting authority %o operate to and Lrom ROlph; preficated
u};_on 145 Qesire to continue the service theretofore reandered |
bétween Boreie and Little River Waarf. By and unler Decision
Ko« L7978 the Commiésion denled tiiz application. 2ubsequente
ly, defendant f£iled its Application No. 13713, requesting
autkority to carcel all freight and passzenger tariffs naming
ratez, fares, rules and regulations for the transpcrtatiozi
0f persons ané property by Lt beitween points on Bumboldt Bay.
Thiz Commission granted such authority (Decision 1833L) upom
the condition that 1t should zot beo comsidered as a ae‘éemination
of the character of the operatiomsof defendant.,

Inmediately after the shifting of the lumber company
plant o Rc;lph, complainent commenced operating om 2 dafily
schedule between that point and Zureka wxder rautes and tariffs
lawfully on Zile vr.tthth.'"gs Commigsion.  Pursuvant to an arrange-
ment detween complainant and the lumbder company, the zethol of
collecting rates and charges called for the transportation of

the employees of the latter daily upon 2 montihly billing basis,
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oz May 27, 1927, complaiﬁant reccived o letter from The lumber
company, 24vising taat prior 1n§tructions were rescinaea and.
that henceforta the employees would be carried by defendanv.

On May 31, 1927, a contract was cntered into belween
the lumber company and fefendant, whereby the latter-agfeea Lo
trensport the employees of the former, irrespective of mumber,
sor the stipulated suz of §100.00 per momth.  No deduction
#vor the wages of employees is made by the lumber company for
this tramsportation. The contract also provides fLor {the trons-
portation of lumber products from Rolph %o other wharves owned
or controlled by vae lumier company %o ships in Hamboldt ey
&% rates &ependent upon tonnage and by whom loa&e¢; Miscel-
laneous frelight 15 agreed to be carried at the'rate o $L.50
per ton.

A verbval contract practically identical in terms exists
between deferdent and the Dolbeer-Carson Iumber Company f;r % |
aimilar operation between Dureke azd Samoa, thls deing the other
violation of law alleged in the complalnt.

The lfenager of &efendent company testified that defeml~

ant was ready and willing, and considered itself under 2 duty

to transport fLreight for any oxe to and from any points on

Humboldt Bay at certain specified rates. He further teatified

+hot the company wes willing and considered itself wnfer a duty

o carxy at certain specified rates any persons who presented

themselves for transportation o and from any point on EHumboldt 3ay
From thic showing, 1t Is our comelusion thet defendant

48 actually nolding itself out as & common carxier, and furih-~

ermore, we belleve that the record.discloses that defendant has

beer acting as such. The only thiag which might indicate other~

wise 1s the exigtence. of the Two coniracts above referred to,
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waicz defendant, | relyixig uwpon the rule azmnounced by the United

Statves Supreme Court inm Frost & Frost v. Railroad Commission,
(271 U.s. 58‘5); contenldls to Ve pz;imte in nature, therefore
rend.eri;:g all"o;pera.tions thereunder not sublect to our Juric-
diction.

. As 1s a:‘oove noted,. these contracts cgll for operations
between the point of Zureka on the ome hand, and the poimts of
Rolph and Samoa on the otheé. The record 1s conclusive tha.t'
defendant also holds itself out as a common carrier betweexn
these same points. Assuming these contracts to be purely
private Iin nature, we Qo not think they can bde lawfully oxer~
cised for the obvious reason that unjust Qlscrinminations would
result agalnst persons using the services as common carrier
patrons, and in favor of persons using the services as private

contract hqld.ers. See Washington ex rel Stimson Iumber Co.

ve. Xuykendall, Advance Opinions of the United States Supreme
Court, 1927-28, 50; 72 L.od. .

At the hearing d.ei‘ehda.nt placed stress upon the fact .
that the Commission had permitted 1t to cancel its tariffs ard
that this was determinative of the character of its operations
as being public or private. The answer to thals iz that the

ordexr gsutaorizing such cancellation was upon the express con—

aition that it showld not be so considered. Torthermore,

should & common carrier, after such authorizatipn to adandon
gervice, contime the same as & common carrier, as LS being
&one nere, without securing the proper and legally required
autnorization from this Commission, we bellieve 1t to be within
our power vo determine That such operations are public iz nature
axt to order a ceszation of same unless axnd uwntil such authori-
zatiox iz zecured.

From the Loregoing, we nerebvy L£ind that the operations
of defendent as taey are prezentliy bveing conducteld between
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and, other points on Rumboldt Bay-
“'ureka and Rolpb aad Eureks and Samoa,/ are common cwrrier

services whica defeondant has no lawful right 40 perform. in
oxdexr will be entered direciting defendant to.immefiately coase

axnd desist from such common c¢arrier operations.
ORDER

A complaint, az above numbored and entitled, having
been filed with this Commission, a public hearing having been
held thereon, the matter having been duly swbmitted, and being
aow ready for decision,-- ‘

NCW, TEEREFQRE, IT IS EEREBY ORDERED that d.efend.a.n‘t;
Cousinz Launch & Lighter Coﬁpa.ny, be, and it is hereby ordered
€o 1mmed.ia.tely cease and desis?t Iroem all common carrier operations
between any and all points on the Rumboldt Be.y; in the State of
CaliZfornia, inclulding such operations as defendant is now; and
has been, confucting for the Little River Redwood Compary and
the Dolbeex-Carson Lumber Company, a3 such operations are defin-
ed Iin the opinion preceding this order; unless and until & cer-
tificate of public convenlence axd necessity authorizing such
operations I1s Lirst had and obtained Lrom this Commiszion.

For all other purposes, the effective date of this order
shall be tweaty (20) days from and after the date hereof.

Dated at San Frameisco, Californie, this 7 4”'/' day of
.&pril 1928-

Goymfssfoners.




