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STATE OF CALITOZN li.

In the Matter of +the Investigation upon
the Commission's own motion izto the
practices and operations of JACK EIRONS.

Everts, EZwing, Wild & Iverts, by C. M. QOziss,
‘ for Dcfondsnt. , .

G. L. Lynecsworth, for Zaymes & Zaynes,
interested partics.
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TUpoz compleint filed sxnd hesring thereox duly held,

this Commiszion by Decision No. 18801 found Jack Zirons, the
respondent herein, to be opcrating & motor trucxk in violation
of %he 4uto Staze and Truck Transpostation Let, cnd oxdered
him %o cecse and desist his illegel operasions, This proceed~
ing, bezun upon the Commission’s ow motion, ig to determine
whether seid Juck Zirons has violeted the Commissionts order,
The respondent contends that 2¢ is operatiné under
o sinzle private contract end that he doesz znov hold himsel?
out %0 serve suyone excépt those within = certsin groun, and,
theretore, Suct he can not be regarded es o common carrier.
The t:&nsportation business in which respondent ls exgased
s limfted to the hauling by motor truck of goods sold vy ’
the Tanlted Grocers, Inc., o wholesele srocery firm located

n Freszno, %o the verious customers of such firm ir the towns
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0f Eenford and Lemoore.

The Tnited CGrocers, Tne. 1% & corporation orgenized
under the laws of this state. It sells groceriec =nd moduce
t0 thosze retail stoxes only which arelﬁmembcrs" of itc cor-
poretion., The requirement: ig that cach member own oxe zhere

T stock in the corporation, «xd, in zddition, eanter into an
agroement by whick he is obligated %0 pey 2 monthly fee to the
corporztion in comsiderztion of the sale to him &t cost of such

goods =5 he may order. TUpon =n order for goods being received

by the Tnited Crocers, Inc. Iron 2 member grocer a bill of sale

is executed, s coéy of which is forwaxded by meil to0 tie dhuyer,

o 1s required 0 rcmit payment therelor eech weeX or ten Qeys.
rently =21l prices sre quoted and sales nade F.0.2. Fresno.
The seller is under no obdliszetion to deliver goods to the duy-
It i{c admitted that the respondent is hauling goods from
the werehousze of the United CGrocers, Inec. in Tres3no vo six
memder grogers in Hanford and Lemoore, meking four or five
trins weekly. The cerrying charge determined on & weisght bcsis
% the.responient
is poid /oy the customer upon recoipt of the goods. The alleged
contract which the respondent possesses with the United Grocers,
Inc. i3 merely a verbel cgrecement to the effect that as loag
&S he renders satisfectory ftransportation service %o 1ts cus-
tomers L%t will endorse the service and eaurese 1ts customers
%0 uze %the respondent'’s service exclusively. Dearing & letter
of introduction from the Uaited Groce:s; Inc. the resyondent
heas solicited zrocers in the towns abdbove mentioned who zre mem-
bers of =nd purchace goods from the United Crocers, Ine. and he
is now heuling for all such gro¢ers, wita the exceptlion of one
or two who hsve meferred %o neke different transportetion ar-
reagenents. Upon thece Lfacts the rospondentts statuz &s & car-

rier nmust be determinel.. ’




Carriers nave slweys been cluccified in lew cz pudlic

and wrivete, thelr duties 2nd lisbilitics being distinet.
Yo hard =nd fest rule has been devised for determining whether
oac transporting persons or property Iolls within one class

> the other. Attemptc heve been mede to determine o carrier’s
status by determining his liabdbility Tfor refusel to coxry IOr
all members of the dublic alike, out that is only %o sttack
the prodlem from another azgle. "4 common carrier is such by
virtue of his occupation, not Yy virtvwe of the responsibiiities
under which he rests.™ (State of Tashington v. Xuykendall, 72%.
Z&. 50, 48 Sup. Ct. 41l.) Eis status can be deUCﬁmined only vy
what he setually oleets to do, not dy hic decleretions, and the
question deveands, in the last anaiysis, upon the Ifacts concern-
ing his occudation and the way 1t is onducted. Wymon, in kis
treatize on public service corporations, (paze 204), stk es that
orivate ca rrier~ fall into four groups; those whose serviee:s
ere (1) Casusl, (2} Intermittent, (3) 0f limited undertsking,
2nd (4) Inecidontzl. Cesucl a2nd *ntermit tent undertekings %o
corsry gOOCs Or persons sre privete, for, &2 the terms inficete,
the service is not intended or expected To be continucd regu-
larly or froguenily. L4 limited undextzking is one in which 4
treasportation service iz limited to those who mzy be comnected
with or engeged in dusizess with the one furmishing the trans-
portation sexviceo. Thus an employer may meintein private @ a-
veyances Tor Lhis employces, or one may furmiskh trensportation

to his visitorzs or customers, without undertaking to serve the
sublic generslly. Tae service ic more &n gceommodation then 2
business Tor profi+. (State vs. Nelzon, 65 TUtah 457, 238 Pacific
237.)

An Incidental service, a¢cording o Vyman, ic one auxili-

ary or supplemental to waother service or buslness relatlon. 7This
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clessification of private curriers deserves sone sttention, for
within this ¢lass fall meny of the csses which are on the border
~ine betweéﬁ private and »udblic sorvice. Such an unﬁertakimg iz
20t 2 zere cccommodation. It iz for yrofit, dbut it is carried

on primerily to vpromote snother and +he mein business in which

the carrier is engezed. 4 contractor engeged in erectiag & duild-
ing may transyort the materials 3o be used in its construction.
Tae delivery by 2 seller of goods is a service incideatal to the
nein contrect. BSut whon the incidentsl transpatation service is
¢onducteé, not by the owner of the orimery dbusiness dbut by ais
azent, who is compenseted on some bdasis releted o the cexriage
overation, 1v 1z freguently difficult to determine whether suck
sexvice 1ig in fazt nerely {ncidental 0 adbthe: business relation,
or is inm reality o privote enterprise of the carrier whoso under-
vexing is limited dy the number of persons who m&y be patrons &F

the princinel business.

A public or common carricr hxzc beeon defincd 25 oxne who

urdertekes for hire to traznspart Irom place to place the property

ol o%hers who may chooze 0 employ him. Some courts huve s2id
thot & common carrier is one who holds himself out tb carry goods
ol ell persons indifferently. DBut the holding out which was so
innortant o factor in earlier definitions seemz +0 imnly 210 more
thern the existence of =z transportation dbusiness which mey cerve
suckh persens &s Choose 0 employ it. It 1= obviously not 2 pre-
reguisite that, ¥o be clasgssed cs o common carrier, oxe must under-
teke 10 zerve all persons without limitation of cny kxizd es %o
the mlace where his services ure given or the clmss of goods which
he mofesses Yo haul. Neither Qoes =z limitation imposed regarding
the number o s served, or the requirement of an express con-
ract in each ¢cazse prior to the rendltion of the sexvice, necescsar-

11y fix o carrier's operstions as purely private. In other words,




1% the perticuler sexvice renfored by o carrier is offered %o all
thosze members of the putlic who can use thet pearticular service,
the public ic in fzet served, end the business is affected with &
pudlic interest, though the sctual number oL persons served is

inmited. Ls was sald in the metter of Lehigh Vel ley Transit Com-
peny (Pa.) 2.UV.2. 19284, 606),

IT & ceaxricr Tor profit is by circumstances availadle
to & portion of the consignors snd c¢onsienees 1in & given
territory who are willins to mcke more or lesz the sesme
srrengements as prevail with existiag patrons, it ¢annot
be said <thet this carrier hes o circumseribed his field
of operstions thast he must be regarded as e private cor-
rier.

Thais mincliple was annlied in the following czses: cneer
vs. Lukens, 24 Fed. (2d) 226; Smithermen & MeDozeld vs. Mansfield
Lamber Co. (D.C.) Ark. 6 Fed. (2&) 29. Restivo vs. West, 128 Atl.
8843 State vs. Wachington Tug Co., 250 Pac. 49; Bexbour vs. Walker,
126 Oklehoma 227, 2098 Pac. 552; Craig vs. P.U. Com. of QhLo, 115
Ohio St. 512, 154 N.E. 795; Producers Treansportetion Co. vs. Rail-
road Commission, 251 T.S. 228, 40 S. Ct. 131, 84 L.Bd. 239; re

Champlin Refinizng Co., 264 Pec. 160, re Z. J. Mertsfield, P.U.R.

1926E, 463; re Will Thome, P.U.R. 19274, 860; Lehigh Vel ley Trans-

it Co., P.U.R., 19284, 606.

In each of the cases sbove cited the carrier held himself
out Girectly to a portion of the pudblic thet he was ready %o serve
such persons to the extent of his profession, znd it wes held that
regardless of the limited numder of persons sorved and the exis-
tence of & speciel contract with each customer, the carrier's ser-
vice was neve:theless public¢. Such, however, is 1ot exoctly the
clrcumstance in the instant case. The service of the respondent
is cleimed ®o be %0, and his remyuted contract t0 be made with, one
shivper only, insteal of several. He cleims ©To be operating under
a contrect with the United Gfocqrs, Inc. &nd transports oaly such

commodities &5 may de =o0ld by ‘it to ... customer:s in other towns.
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Though the verious grocers who purchase goods from the United Grocers,
Izne. each own one zhare of stock in the latter corporatién, from all
taat appears, such corporate reluotionship has no bearing on the daily
purchase and sale transactions detween them. all goods are sold on
short tize crédit, 2 seles orler bheing mode out in cach case just as
in any mercnandise sale trarxsaction. Title to the gools presumadly
passes upon their delivery vo the carrier. There is no evidence that
the seller is unter any obligation to deliver goods 30 the purchaser,

or is undertekxing, by its arrangement with respondeznt, t0 itself de-

liver the goods sold to purchaser. It 1S To the seller's advantege,

of course, to rexnder as 2 purt of ité service to customérs any assist-
ance possible in respect to the tremsportation o 4i1s goods. With
That aloxne in'mind, the United Grocers, Inc., made arrangements with
the respondent whereby the latter was to‘be accorded the privilege

of soliciting dusiness among its customers, anu, with the promise

thet s long as he ;ontinued t0 render o satisfactory service, the
Crited Grocers, Inc.,would exercise its influence t0 the end that

the respondent carrier's privilege would be exclusive.

It is not disputed that respondent solicited business Lfrom
the custoﬁers of the United Grocers, Inc., directly. Ke claims, how-
ever, that such solicitation was done by virtue of his ome contract
with the United Grocers, Inc. Sut the fact that there is only one con-
tracting party with a carrier does not of iLitself classify'éuch 2 ¢carri=-
er's operations as private, I1f, in fact, o substantizl portion of the
public is being served. The contractor, 25 we may term the party en-
tering into the cgreement with the carrier, mizy be an associafion of
persons whica directly represents or serves 1ts members or the public,
and the carrier in such case serves tihe public Jjust as much as though
his arrazngement kol been with The individual members themselves.

If the contrzctor is not himself the real owner ¢0Ff the goods and
does not obligate himsélf T0 poy tee transpbrtation‘charges without
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recourse tO others, hls pexrt I1n the tronssetion is merely thet of

ageat Tor the renml zhippers. Textlle alllance Co. vs. Xeshon,

125 Yise. Rep. 400, 211 N.Y.S. 205; Davis vs. People, 79 Colo.
642, 247 Paelflc 80L; West ve. Vestera Marvlend Deiry, 151 Mlem~ ,

135 Atlentic 136; Terminel Texicad Company vs. Xutz, 241 U. S. 252,
60 L. Zd. 984; U. 3. ve. Brookxlyn Terminal, 249 T.S. 296, 39 Sura
Tt., 283; Chlcazo =nd E. I. RPallway Co. vs. Chicazo Hel ghts Ter-
minsl, 3L7 Ill. 65, 147 Northeacstern 666; Harlocker v. sdsms Trausit
Compery, 2.U.R. 1928 4, 1l2.

e must comclude then, that the resnmondent in this ¢zse is
performing the runctions of & common carrier. He is engeged in such
operations es 2 business of his owa. The United Crocers, Inc. is not
{tsell rendering 2 transyportation service incidentel %o 1its other
business, nor is the respondent rendering such service s Lts zgent.
The agreement between the Unlted Grocers, Ine. and the respondent
smounts to 2o more than the granting to him of the speclzl privilege
of solicfiting business amorg the verious cusiomers of the United
Grocers, Inc. 3% of these customers cvalled themselves of re-~
spondent’s cervice but some 4i& not. Tho feet that there are &
limited aumber of such perwons docs not, &£ we heve seexn, meke the
service private, and,oven If woshold view the operations of re-
spondent &3 being performed wholly under o vealld contract with &
single- employer, +the United Crocers, Inc., since this cmployer
hos entered into such sgreement merely for +the sccount o othexs
with whom it happens to cell its commodities, the Iransporiation
servige o< the resmondent iz indirectly for +the bdenefit of those
other persons, ead must be regerded 25 public in its nature. Tow-
ever, we finé that recpondent has sclicited, served end stands
reedy en? willing to sexve &ll those members of the public who muy
be in 2 position to use the narticular service offered.

Tho Quilrozad Commission finds os & faet that the respondensy,




sack Hirons, is operating a motor truck used in the businéss o
reaszporvation of property, as o common carrier, for compenco-
tiom, over the public aighways of this State between fixed termint
snd over & resular route, without having Lirst obtzined = cortifi-
declaring that public convenilence and necessity regulre such

on, in vioclestion ol the Luto Stage cnd Truck Transyortation

and tkhe previous oxder of 4his Commission, contained in De-

No. 18801, to seild ~esvondent to discontinue seid opera-
Since, however, the responlent did sppereatly in good
Talth discontinuc solicitation of businessc fxrom all persons other
thﬁn those who were recinients ' merchandise from the United
Grocers, Inc. and expected taeredy to meet the requirements of
the order of the Commizsion, we do mot find that the respondent

15 zuilty of willful corntemnt of our previous order.

3
.

The ewWove entvitled proceeding heving been instituted
by the Commission upoen its owm motion, & public hearing have
ing been held, tihe matter belng duly submitted end now belng
reacy for decision, cnd basing its order on +the concluszions
anG Tindings In the opinion above,

THEE DATIRCAD COLMIZSION OF THE STATIE OF CALITORNIA
hereby'ord rs seld respondent, Juck Hirons, immediately to
dizcontinue the illegal operations chove deserived, and

rm

IT IS IEREEZY TULTIHER QRDERED that the Secerctery of

tae Rellrozé Commission meil to the district zttorneys




of the couwntics of Xings und Tresno & certified.. copy of the

oxler hereln.

Dated at Szn Troncisco, Sl lforniz, this 52 I/

dey of _ a . 1528.
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